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IN THE TERRITORIAL COURT OF THE NOiiTlf/JEST TERRITOklES 

BETV/EEN: 

CANADIAN IMPERIAL BANK OF COMtvIERCE, 

APPLICANT, 

- and -

J. J. DUMAIS, operating as NORTHERN 
V/ELDING, GREAT AMICRICAN INSUliAh'CE 
COMPANIES, THE MINISTER OF NATIONAL 
REVENUE on behalf of HER MAJESTY THE 
QUEEN IN RIGRT OF CANADA, MODERN TOOL 
LTD., LINCOLN ELECTRIC CO. OF CANADA 
•LTD., EUTECTIC CANADA LTD., and GREAT 
V̂EST ELECTRIC LTD., 

RESPONDENTS. 

REASONS FOR JUDGMENT OF THE 
HONOURABLE MR. JUSTICE ;/. G. MORROVJ 

By previous order i.n this Court the sum of olS, 108,96 

had been paid in pursuant to Section 37 of the IrjSu.ranjee_jDjj_in̂ ^ 

;_r̂ e, C.5I, R.O.N.h'.T, 1956. . This sum represents the amiount set 

forth in Proof of Loss dated January 20th, 1969, declared by 

'-".d. Du;nais, and with reference to a fire v;hich took place at 

'.'-.:lloî.-knife in the Northwest Territories en October ISth, 1968. 

••'••'. loss v;as covered by a policy of insurance "with General 

•-'•;ur-inco Company at Edmonton. Alberta, and placed through 

'̂ ''--lov;knife Company agent Lanky Agencies Ltd. 

The present hearing was brought on for the purpose 

- •"-•'"̂ t.oblishing priorities as betv/een the various parties to 

••'-:•- action. At the hearing agreoment was reached with respect 

'' '̂''K: facts J leaving only the legal effect and conclusj.ons to 
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,..%'d bv me* These agreed facts, which are also for the I 
I 

. • "c set forth in several affidavits filed in the proceedings, | 
I 

,_,-.orge as I proceed to discuss the adverse claims and arguments | 

; r^rlh in respect to each. | 

The Canadian Imperial Bank of Comjrierce (hereinafter- f 
I' 

•j..:rrcQ to as "the bank") is admitted to have a claim for money f; 

i.nc. together v/ith interest in the sum of ;ijlO,157.96 as of | 
'̂ 

if:-

•,' Zui'n, 1969^ On October 17th, I968, J.J. Dumais (hereinafter ;'̂  

• -•;--Tod to as "Dumais") signed a short nri.nted form which carries t 

I: i>;;dorsement at the bottom in the words, "This mortgage clause | 
ft 
t-

-...:.'. be signed in ink by the Insurer." The form contains the '' 

.rr'je: "At the request of the Insured loss - - under the policy r 

.1, .".creby made payable - - to Canadian Imperial Bank of Commerce 

, ..--St mortgagee." Except for whatever effect this document may I 

.•,.ive the bank holds no mortgage on any property of Dumais, The ? 

Int.'/. through its counsel argues that the above document is an ?• 

'•:i-jignment of funds under the insurance policy or in any event ' 

•i nortgage on any proceeds fromi sam,e. ^ 

On October iBth, I968 Modern Tool Ltd. (hereinafter ' ::. 

"••forred to as "Modern") took a formal assigni.aant from Dumais. 

.'•'.is document after reciting the insurance policy, the monies • ; 

-- be paid under it, and that Dumais is indebted to themi in the 

--'•' of 88,655.36 for goods sold and delivered, gor̂ s on to provide 

• •VL the assignor, Diuaais "in consideration of the sum of One 

•-̂ Uar ($1.00) - ~ does hereby assign and transfer unto the 

•'-signee ( Itedern) the policy of insurance and all sums of money 

ssured by and to becorr.e payable under or by virtue cf the policy," 
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'. .".ocuiT.ent also contained an assurance that the policy v/as 

.•,c-;;«bered. Notice of assignment bearing the same date v/as 

rrepared. 

On October 19th, 1968 copies of the bank's document, 

, ,,:, were delivered to the office of Lanky Agencies Ltd. at 

•, 1;,..knife, at 10:15 a.m. and a copy of the Modern assignment 

; .. notice v;as similarly served at 5:15 p.m. 

Lanky Agencies forwarded a memo dated October 19th, 

,.u.o to 3yd Rambaut, of Great American Ins. Co., Edmonton. 

..':.1:J i.jcmo recites the fact of delivery of the two documents 

:-r:"orred to above as well as the times of delivery on Lanky. 

'•.'.is nemo refers to the documents being enclosed and concludes: 

*r '.'uess v;c need some mortgage endorsement." 

An endorsement to the insurance policy dated October 

-1st, i960, was released over the signature of Lanky Agencies 

-td. It states: 

"f;ffective date of Endorsement 
October 18, I968 

Notice is Received and Accepted that loss, 
if any, under the within policy, shall be 
payable firstly to the Canadian Imperial 
Bank of Commei'ce, subject to special m.ortgage 
clause attached and secondly to i-iodern Tool 
Ltd., Calgary, Alberta, subject to standard 
mortgage clause attached to policy and thirdly 
to the Insured." 

3y letter dated October 22nd, I96S, S.A, Rambaut, to 

••'•-'on Lanky addressed the memo of October 19th, I968, replied 

'̂•"'Closing endorsement in the exact wording as the endorsement 

'-hove but over the signature of Great Araerican Insurance Compan'y, 

•''ev •" . ._ :u,,:-,̂ L.:.,:ky Agencies Ltdo It appears .from the 
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..•r::-il filed tiiat this Company simultaneously prepared a 

... ,,,-c clause in favour of Modern Tool Ltd. and one in 

, ,.r of tije bank, dating them October ISth, 1968, and 

• --inr each one in the sarae m.anner as the endorsement. 

The Departm.ent of National Revenue by an assessment 

'.•'-ci December l6th, I968, under Section 123(1) of the Income 

;x. .'.cl̂  put forv/ard a claim for f{;6,822,66. This v-;as for income 

•...•, x nnd Canada pension plan payroll deductions and v/as charged 

; ;.ii:'.nt Dum-ais h'elding Ltd, The Department further holds an 

„r...cited assigiiment from Dumais V/elding Ltd, in its favour. 

?'.is assignment is undated but it is admitted that the assignment 

v'.-,£ cent in after Ja.nuary 27th, I969. The Yellov/knife manager 

.•;f the bank executed an authority -which purports to be an under-

i.ikin.n; to pay the Government its claim of $6,822.66 from out of 

'-.-.e .,^18,108.96. A.t the hearing before me argum.ent v/as put forth 

y counsel for the Department of National Revenue to the effect 

•-.".'it tne bank was estopped from; claiming priority over the 

-apartment because of this authority. It is not open for me 

'-•'. this application to settle such aniss-ue v/hich is irrelevant 

""'^ the general question relating to priorities among the creditors. 

A second claim was put forward by counsel for the 

-̂ .-artment claim.ing priority as the Crowm., Since the Department 

••'poars to have a claim against the limited Company and not 

-•'̂ in: t J.J, Dum.ais in his personal capacity and since the policy 

'•'*th v/hich I am concerned and the remiaining claims all appear to 

*̂̂  ̂ galns.t J.J. Dur.n,ais personally I can see no alternative but to 
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'..-.at oho Department of National Revenue has no status 

,:•:„•- proceedings whatsoever. 

At the hearing before me the Agency Agreeraent betv/een 

•, .;i:, American Insurance Comipany, Nev/ York, and Lanky A.gencies • 

; .',cd v,-as filed. Paragraph 1 of this agreeraent provided among 

r." tilings that "The Agency shall have pov/er to - - countersign 

; , xssue policies of insurance, - - and consent to transfers 

•;-e:if, make endorsements thereon - -." Accordingly I am 

•.'. u..fied that the agent at Yellowknife had the authority to 

i::o:'t and act upon any assignment presented to it. In this 

.•.::,:.c-ct there.fcre it see:ns to me that tne subsequent endorsements 

i;, .<:d at Edmonton, v/hile possibly perfecting the documentation, 

:~.r. have no effect on priorities as such. Accordingly I find 

*..-.:.t, subject to what I say later in respect to the nature o.f 

- .!.: BaTik's document, the Bank presented its purported assignraent 

."•.rat and Modern .second and. the Yellowknife agent accepted them 

1". the sam̂ e order. 

The document v/hich the Bank had Dumais sign does not 

'•'.'port to be an assignment as such and no doubt is the form 

-̂ Hi in the normal course to effect an hypothecation of the 

''̂ -ured's interest in the policy where there has as yet been 

"••5 loss suffered. The critj.cal v/ords are "loss (if any) under 

"•'•'"- Policy is hereby made payable (so].ely if req-uired) to the 

• - bank -• - first m.ortgagee." Except as this document may make 

"'•••- bank a mortgagee tne bank is not otherv/ise holding any security. 
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Although it gives me difficulty I do accept the 

oank's docu.ment as a transfer by Dumais of his rights under 

'Jiio policy to the bank as security for the payraent of its 

claim and to this extent find it had the same effect as an 

assignment. 

In the result there v/ill be judgm.ent as follov/s: 

(1) $10,157^96 together with costs in Column 5 to the 
Canadian Imperial Bank of Commerce in priority to 
any other creditor. 

This money not to be paid out until the time for 

anpeal hos run out. ^ 

KS 

(2) The balance remaining from t'ne raonies paid in to i 
Modem Tool Ltd, in priority to any other creditor, \. 

\]. G. Morrow, 
J, T. C. 

• . t 

Yellov/knife, N.V/,T. { 
June 4, 1969. i 

Counsel: h'. h ' iese f o r Modern Tool 
D. S e a r l e fo r Canadian I raper ia l Bank of Comraerce 
Miss A, Ostrowercha fo r remiaining . c r e d i t o r s 
J . J . Duraais i n p e r s o n . 


