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IN THE SUPRE.ME COURT OF THE NORTHWEST TERRITORIES 

BETWEEN: 

IN THE MATTER OF the Seizures 
Ordinance R.O.N.W.T. Ch. S-7, 
as amended; 

AND IN THE MATTER OF that certain 

RUSSELL I'OOD EQUIPMENT (ED.MONTON) LTD., 

and -

MONIQUE'S DRIVE-INN LTD., 

Applicant 

Resp'onden. 

Application heard at Yellov/knife, N.V7.T. July 11, 1977 for 
an Order granting the Applicant leave to remove and sell 
certain goods presently under seizu.re .by private sale. 

Order granted . 

Judgment of the Court filed Septem.ber 8th, 1977 

r* 

Reasons f o r J u d g m e n t by 

The H o n o u r a b l e Mr. J r s L i c e C. F . T a l l i s 

Counsel on t h e c l e a r i n g : 

V>/. S L e f u r a , z^zz \.z\z A.p}.'J-icant: 

No one aopG a.:: i, !•'<•; f o r cao Responc Zr:X\Z 
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IN THE SUPPJUME COURT OF THE NORTHWEST TERRITORIES 

IN THE FiATTER OF the Seizures 
Ordinance R.O.N.W.T. Ch. S-7, 
as amended; 

AND IN THE M/vTTER OF that certain 
seizure made the 1st day of March, 
A.D. 1975 

BETWEEN 

RUSSELL FOOD EQUIPMENT (EDMONTON) LTD., 

Applicani 

- and 

MONIQUE'S DRIVE-INN LTD., 

Counsel: W. Stefura, for the Applicant 

No one appearing for the Respondent 

Respondent 

REASONS FOR JUDGMENT OF THE HONOURy'iBLE 
MR. JUSTICE C. F. TALLIS 

This is an application under Section 11(1) of 

the Seizures Ordinance R.O.N.W.T. 1974 Ch. S-7 for an Order 

0 r a n r i n r T t-hi^ A-nril T <-nr\-i- 1 ' ^ a v e t o IGVC C O r i , a i n Mw..jCi.-j pj.e;n>t;i!i-j-y 

n r ^ r i o v " c^ t^ ~i r^ f\ \- r^ 

private sale. 

i-j tne r̂ ppxicOii L Lu bcxx "Ciie same oy 

This Application came on for hearing before me 

on July 11,- 1977. At that time I reserved judgment v/ith leave 

to the Jipplicant to make further submissions in writing. Written 

submiscior^s have been filed. 
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The Applicant claims to have effected service of 

the Notice of Motion and supporting material on the Respondent 

by registerea mail. The Affidavit of Service filed v/ith respect 

to Monique's Drive-Inn Ltd. is as follov/s: 

I, LOREEN LAMBERT, of the City of 
Yellov;];nife in the N'orthv/est Territories, 
Secretary, MAK.E OATH ;̂AiD SAY: 

1. That I did on the 2 8tli day of June, 
A.D. 19 77, serve Monique's Drive-Inn Ltd. 
v/ith a true copy of the Notice of Motion 
and Affidavit of Edward Redford, tlie 
originals of v/hich are hereunto anne::ed 
and marlced E::hibits "A" and "B" respectively, 
,to this my Affidavit, by inserting such 
copies in an envelope addressed to Monique's 
Drive-Inn Ltd., Box 310, Kay River, N.VJ.T. 
and by posting the same by single registered 
mail in the Post Office at Yellov/]:nife in 
the Northv/est Territories. Hereunto annexed 
and marked as Exhibit "C" to this m.y Affi­
davit is the receipt of the Postmaster at 
Yellov/knife, Northv/est Territories, for such 
letter. 

SWOPvN BEFORE ME at the City 
of Yellov/]:nife in the North­
west Territories this 11 of 
July, A.D. 1977. 

) 

"Loreen Lfimbert" 

" Q n o P Wr^-rrm" 

A Commissio.'icr ror Ozzzz in ana 
for the Northwest Territories. 
My Conmiission expires: 1 Oct, 7 8 

' . A similar affidavit has been filed with respect to 

service on Monique Scott. The .Applicant relies primarily upon 

Section 33 of the Seizures Ordinance which provides as foilc-;;s: 

^^B 



- 3 

"33. (1) Except as otherwise provided in 
this Ordinance a notice required to be 
served upon a per:;on pursuiint to this 
Ordinance may be served by sending the 
notice by registered mail to such per­
son at his latest known address. 

, -r ̂  ^,-... /! i. „ -• ., 1. (2) A notice 
section (1) shall be deemed to have been 
duly served upon proof being made by 
affidavit stating 

(a) that the notice was sent by 
registered mail to the person 
to be served at his latest 
knov/n post office address; 

(b) the date and place of mailing 
of the registered letter; and 

(c) the date at which tl:ie registered 
letter would, in the ordinary 
course of mail, reach its des­
tination. 

(3) The date on v/hich a registered letter 
v/ould, in the ordinary course of mail, reach 
its destination is deemed to be the date of 
service of the notice referred to in sub­
section (1) . " 

An examination of the Affidavit of Service in tho 

light of the above statutory provisions clearly indicates that 

the Affidavit of Service does not comply v/ith the requirements of 

Section 33(2). The Affidavit of Service must establish, inter alia, 

that the Notice v/as sent by registered mail to the latest ):nov/n 

address of the person to be served and also indicate the date at 

which the registered letter v/ould, in the ordinary course of m.ai.l 

reach its destination. 
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I am satisfied that this omission does not con­

stitute a fatal defect and accordingly pursuant to Rule 558 I 

grant the Applicant leave to file proper affidavits of service 

zzi this particuliir case I have received the D c- (- n „ 

ranee of Counsel that the registered letters to the Respondent 

Monique's Drive-Inn Ltd. and Monique Scott have not been returned. 

Where service by registered mail is relied upon,Counsel have a 

duty to inform tho Court v/hether or not the registered letter has 

in fact been returned. 

In dealing with this aspect of the Application I 

have considered the Judgraent of Cullen, D.C.J, in deJong v. Sime 

and Prime Fasteners Limited 59 W.W.R. 441 v/here it v/as held that 

Rule 31 must be complied with notwithstanding the provisions of 

Section 270 of The Companies Act R.S.A. 1955 Ch. 53 which provides 

as follows: 

"... a document may be served on 
a company by leaving it at or 
sending it by registered post 
to the registered office of the 
company or oy serving any cirec-cor, 
manager or other officer of the company." 

In this jurisdiction Section 189 of the Companies 

Ordinance provides as follov/s: 

"189. A document'may be served on 
5 company by leaving it at or 
sending it by registered post to 
the registr-.rcd office of the com.pany, 
or by serving any director, m.anager 
or other cificer of tho company." 
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This Section or its equivalent has been judicially 

interpreted in the follov/ing cases: Berg v. Kingsley Builders Ltd. 

(1967) 60 W.W.R. (N.S.) 59; A/S Cathrineholm v. Uorequipmcnt 

Trading Ltd. (1972) 2 All E.R. 538; Saaa of Bond Street V . AvaLon 

Promotions (19 72) 2 All E.R. 545. With respect I would follow 

the approach of these authorities rather than the approach of 

Cullen, D.C.J, in deJong v. Sime and Prime Fasteners Limited (supra) 

and hold that the sender of a registered letter v/ho relies on 

Section 189 or its equivalent is not required to prove actual re­

ceipt by the company. However, for the guidance of the Bar, I 

would point out that in my opinion the Affidavit of Service by 

registered mail on a company should contain, inter alia, a statement 

showing the date at which a registered letter would, in the ordinary 

course of mail reach its destination. 

In support of its application for an order for private 

sale of the goods under seizure the Applicant filed the affidavit 

of Edward Redford \/hich sets forth the following facts: 

"1. That I am the Manager of the Applicant 
herein and as such have pcj-sonal knowledge 
of the matters hereinafter deposed to save 
where stated to be based on information and 
belief. 

2. That on cr about the 16th day of August, 
A.D. 19 72, the Respon.^ent, MONIQUE'S BRIVE-IKN' LTD. 
entered into a Conditional Sale Contract, a 
copy of which contract is attached hereto 
and" marked as Exhibit "A" to this my Affi­
davit, for the purchase of those goods listed 
in Schedule "A" wiiich is attached to and forms 
part of the Conditional Sale Contract marked 
as Exhibit "A". 



L. 

- 6 -

"3. That it was a term of the said Con­
ditional Sale Contract that should the 
purchaser fail to make payments when due, 
the entire balance o-î  the purchase price 
v/as to become due and payable forthwith at 
the option of the Applicant. 

4. That the Respondent has defaulted in 
making payments on the said Contract as 
shown by an up-to-date Statement of Account 
marked as E::hibit "B" to this my Affidavit 
with the balance shov/n to June 9, 1975. 
I'hat attached hereto and marked Exhibit 
"C" to this my Affidavit is a further up-
to-date Statement. 

5. That the total amount ov/ing as at 
January 26, 19 77 is $4,8 82.59. 

6. Tha 
to the Sh 
the said 
ditional 
Sheriff i 
Territori 
•Bailee's 
Manager o 
informed 
Territori 

t pursuant to a Warr 
eriff of the Northv/e 
goods as described i 
Sale Contract v/ere s 
n the Town of Hay Ri 
es, on March 1, 1975 
Undertaking with Mon 
f the Respondent, so 
by the Sheriff of th 
es and do verily bel 

ant delivered 
st Territories 
n the said Con-
eized by the 
ve r, N o r t hv/ est 
and is nov/ on 

ique Scott, 
I have been 

e Northv/est 
ieve. 

7. That I have further been advised by 
the Sheriff of the Northwest Territories and 
do verily J^elievo that a Notice of Objection 
to Removal of Goods signed by Monique Scott 
giving the address of Box 52 5, Pine Point, 
Northv/est Territories was received by the 
Sheriff on the 2 6th day of March. A.n. 19 7^." 

Paragraph 8 of the said Affidavit reads as follov/s 

" That I maJ:e this Affidavit in support 
of an application for an Order permitting the 
removal'of the mobile home in question and 
its subsequent sale in accordance with the 
provisions of the Seizures Ordinance." 

I am advised that this is an error because this 

application is not concerned v/itli a mobile liorae 
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A Notice of Objection was filed by the Respondent 

and Monique Scott. The material portions of this objection are 

as follows: 

" Tne objection to seizure is as 
follov/s 

1. The amount ov:ing according to the 
February Statement is $5,282. 

2. Russell equipment is well av/are 
that business in the fast food in­
dustry is extremely poor during 
the v/inter months and v/e fully 
intend to remit large payments 
during the spring and suimner when 
business resumes. 

3. Bad luck caused us two serious set­
backs this v/inter when our business 
froze up putting us out of business 
for eight days . " 

In the light of the evidence before, me I amt satis­

fied that the seizure is valid. I accordingly turn to a consideration 

of the Application for an Order for private sale. 

Section 11(1) of the Seizures Ordinance R.O.N.W.T. 

1974 provides as follov/s: 

"11. (1) Personal property taken in execution 
under a writ of execution or by virtue of a 
power of distre,̂ :s and not specifically 
mentioned in tnis Ordinance shall, unless a 
judge otherv/ise orders, be offered for sale 
by public auction or by tender." 

Se ction 2 5 subsections 1 to 3 provides as follows 

"25, (1) VJhere tho Sheriff receives a notice 
of objection pu.-"'i.ant to section 23, he 
shall" im!'.::;diatc'•'" notify the creditc • and 
thereupon the creditor may apply to a judge 
for an^order for tho removal and sale or ror 
the removal or the sale of the property 
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"seized or any part thereof. 

(2) Vi'here a creditor applies pursuant 
to subsection (1), the appiication' shall, 
as far as is reasonably possible, specify 
and describe the particular propertv in 
respect of v/hicl) the order is sought. 

(3) Seveji days' notice of an appli­
cation referred to in subsection (1), or 
such other notice as the judge may direct, 
shall be given to the debtor." 

Section 25(6) provides as follows: 

"25. (6) Where the judge orders a sale, he 
may give directions as to the manner, time 
and place of the sale and such other 
directions as to him seem proper and con­
venient, and may give leave to any party 
to bid or submit a tender at the sale." 

After considering this matter I am satisfied that 

this Court has the authority to allow the Applicant to remove the 

goods presently under seizure and direct that the same be sold by 

private auction. I am not prepared to fcllov/ the judg^nent of 

Sissons, C. J .D. C, In re General Motors Acceptance Cox'poration and 

Ramias 12 W.W.R, (N.S.) 585 insofar as it holds that when a debtor 

files a Notice of CbjOcLion v/itii tin;: cijiexj.j-x ne is enr-imeG as or 

riyJit to hcive the sale conducred Jjy the snerifr. To do so would 

completely negate the discretion vested in the Court by Section 11(1) 

of the Seizures Ordinance. In making an order for private sale tlve 

Court should be cautious and in an appropriate case sh.ould direct 

that the sale be by public auction conducted by the Sheriff. 

thi; 

After carefully considering this matter I find that 

is an appropriate case ror an Order giving tht. ApplJ.cant leave 
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to remove the follov/ing goods v/hich are presently under seizure and 

direct that the Applicant may sell the sam.e by private sale: 

1 Ice Cream Machine Model 731 Taylor 
(used) 

1 Milksh.a];e Machine, Model 431 Taylor 
(used) 

1 Bun W^armer Model in^071 (2 drawer) 

2 Fryers, Model CF 15/40 

1 Grill Model QCG4 0 

2 Coffee Percolators, 55 cup 

1 Hot Dog Machine, Model 56 

1 Pizza Oven, Model GP0141A 

1 8' X 3' Overhead Canopy, complete v/ith 
duct take off, galvanized 

1 Fan, Model Delhi :i415, 2 speed, complete 
with galvanized housi.ng 

1 Microwave Oven, Model 7 0/4 0, Litton 

I accordingly grant such an Order with the same to 

issue upon the Applicant filing amended affidavits of service to 

comply with the terms of this judgment. 

In malcing this Order, I v/ould point out that the 

Applicant creditor is not relieved of its responsibility to obtain 

the highest possible price v/hen effecting a private sale. 

Dated at the City of Yellowlcnife in the Northwest 

Territories this ^ 'day of September, A.D. 1977. 

/:. 
.. (. 

C. F. Tallis, J.S.C. 
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IN THE SUPREME COURT OF TI.̂  
NORTHWEST TERRITORIES 

IN THE MATTER OF the Seizures Ordji 
R.O.N.W.T. Ch. S--7, as amended; 

( 
AND IN THE MTVTTER OF t h a t c e r t a i n 
s e i z u r e m.ade t h e 1 s t d a y o f Ma^ch, 
A. D. 19 7 5 

J J i - i X U X j J j t N 

RUSSELL FOOD -EQUIPMENT 
(EDMONTON) L T D . , 

A p p l i c a n t 

- a n d 

MONIQUE'S DRIVE-INN LTD., 

Responden 

REASONS FOR JUDGIiENT OF THE UOy.Ql 
MR. JU.RPTCT:: r . F ^ I'ZiLI.I? 

I 

, t..i,..'-A«..'j^,* 

v>'\.i 'Z.'f 

'yy\ Owl _ ,_ .̂.. .^. ' 

^'-^Sjij'y-' I 
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