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This is an application made by Notice of Motion

for the following relief:

e |

"An Order prohibiting His Worship
Chief Magistrate "£% Gu Smithy, 0.Cu;
sitting at the Town of Hay River,
Northwest Territories, or any other
Magistrate or Justice of the Peace
of the Northwest Territories from
further proceeding with the trial
or hearing under the Criminal Code
of Canada in which the applicant
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"herein has been charged that he:

on or about the 18th day of September,
A.D. 1976, at Hay River in the North-
west Territories: \\

Count #1: did without reasonable ex-
cuse, fail to comply with a demand
made to him by a Peace Officer to
provide then or as soon thereafter

as was practicable a sample of his
breath suitable to enable an analysis
to be made in order to determine the
proportion, -i1f-any,; of alcohol '‘in“his
bleod, contrary toSEction 235 Of Ethe
Criminal Code.

Count #2: did unlawfully drive a motor
vehicle on a public highway while his
ability to drive was impaired by alcohol
or & drug, ‘contrary to Sectiong234c0f
the Criminal Code."

The grounds upon which the application is made are

as follows:

"The Respondent has lost jurisdiction over
the said trial or hearing for reasons dis-
~closed in the Affidavit material filed
herein."

Initially the material in support of the application

consisted of the Affidavit of Barrie Chivers which reads as follows:

" I, BARRIE CHIVERS, of the City of
Edmonton, in the Province of Alberta,
Barrister and Solicitor, MAKE OATH AND
SAYe 5

e

; 18 THAT I am the solicitor for the
Applicant herein and as such have per-
sonal knowledge of the matters herein-
after deposed to except where stated
to be upon information and belief.

2 THAT I am informed by the Appli-
cant and verily believe that he did on

-
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"the 24th of September, A.D. 1976, appear
before Francis Hasey, Justice of the
Peace for the Northwest Territories, and
did enter a plea of not guilty to charges
that he did drive a motor vehicle while
his ability to drive was impaired and
that he did refuse to provide a sample
of his breath for analysis.

3 THAT now shown to me and annexed
as Exhibit "A" to this my Affidavit is

a certified true copy of the information
and endorsements thereon relating to the
said charges.

4, THAT the said information and endor-
sations disclose and 1 am informed by the
Applicant and do verily believe that the
Applicant did appear in answer to these
charges on the 25th day of October, A.D.

1976 before HishWorshio E.0G. Smith, 0.€.;
Chief Magistrate of the Northwest Territories
and was at that time remanded to November 29,
19768t 200 0N ml sEerte o

ol THAT on the 29th of November, 1976 at
Zallrp.m 2 rd id tappear-in Territorial Court
as Counsel for the Applicant before His
Worship J. R. Slaven, Magistrate of the
Northwest Territories.

o8 THAT at that time, rather than bring-
ing the matter on for trial on the infor-
mation before the Court, the Crown did seek
leave to swear and bring before the Court a
new information while the prior and identical
information was extant as a means of en-
abling the Crown to serve the accused with

a notice of previous convictions. N

7 THAT at that time, the defence sub-
mitted that the conduct of the Crown constituted
an abuse of the process of the Court.

yee ol

8. THAT at that time, the Court entertained
oral argument from the defence and the Crown.
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"9, THAT at that time, the Learned Terri-
torial Magistrate directed Counsel to sub-
mit written argument and adjourned the
matter o the 7thiof February,A:Ds 1977
at 2. 00 pLme

0 THAT subsequently Counsel for the
Defence submitted written argument, a
photocopy of which is now shown to me and
marked Exhibit "B" to this my Affidavit.

Xk, THAT subsequently Counsel for the
Crown submitted written argument, a photo-
copy of which is now shown to me and marked
Exhibit "C" to this my Affidavit.

1022 THAT on or about the 6th of February,
A.D. 1977, His Worship Magistrate J. R.
Slaven phoned to advise me that the matter
would be adjourned on February 7th as the
Court required additional time to prepare

a written decision on the preliminary issues.

Lo PHAT von. Febtuary/ /T Eh, K. D 19 70 the
information and endorsements disclosed that
His Worship J. R. Slaven adjourned the matter
o EhetNAth e ERMAIEET S 7 D) S a O 7

alr THAT now shown to me and marked Exhibit
"D" to this my Affidavit is a photocopy of a
supplementary written submission forwarded to
the Court and Crown Counsel on or about the
23rd day of February, A.D. 1977.

o THAT the information and endorsements
disclose and I am informed by the applicant
and do verily believe that on the 1l4th day
of March, A.D. 1977, the Applicant did ap-
pear in Territorial Court before His Worship
F. G. Smith, Q.C., Chief Magistrate of the
Northwest Territories and that the matter
was adjourned to the 6th day of June, A.D.
1977 for a decision on the preliminary ap-
plication and/or trial. :

P

16, THAT on Monday, the 6th day of June,
A.D. 1977 at 2.00 p.m. I did appear with
the Applicant in Territorial Court before
His Worship F. G. Smith, Q.C.
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L THAT at that time, the Clerk could
not locate the informations, that the in-
formations were not precsent in Court and
that no action of any nature whatsoever
was taken by the Court on the charges.

SRS THAT I am informed by the Applicant
and do verily believe that subsequently

in early July, 1977 he was summoned in
respect of the said charges to appear in
Ferts torhg INConetr at Hap IRiver \gn £he, T2Eh
pESTuly R0 07T

19. THAT Searle, Sigler, Barristers and
Solicitors were retained as agents and were
instructed to appear and object to the
qurzsdiction «6Ff £he Court:

20 THATD: on «Ehe J2EH day ‘ot el Aul,. L9977
I am informed by my Agent, R.S. Kimmerly,
Esquire, that he did appear before His Worship
F. G. Smith, Q.C., Chief Magistrate of the
Northwest Territories and did enter objection
to the jurisdiction of that Honourable Court
on grounds that jurisdiction over the accused
and the offence had been lost.

28 THAT subsequently my agent, R. S. Kimmerly,
informed me and I verily believe that the ap-
plication had been dismissed and that he had
obtained a transcript of the proceedings, a
photocopy of which is now shown to me and marked
Exhibit "E" to this my Affidavit.

220 THAT the transcript discloses and I am
informed by my agent, R. S. Kimmerly, Esgire
and do verily believe that on the 12th day

af July, A.D. 1977, the Clerk 'of the 'Court
did explain to the Court that the information
was not in Court in Hay River on the 6th of
June, A.D. 1977 but rather was with Magis-
trate Slaven in Yellowknife and had since
been found. 1

PRIRPOrY

23, THAT I MAKE this my Affidavit in support
of an application by the applicant for an
Order of prohibition prohibiting His Worship
Chief Magistrate F. G. Smith, Q.C. sitting in
the Town of Hay River, Northwest Territories
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"or any other Magistrate or Justice of
the Peace in the Northwest Territories
from further proceedings with the trial
or hearing of the charges herein."

When this matter came on for hearing I pointed
out to Counsel that an application for a Writ of Prohibition
is a final application and accordingly an affidavit on infor-
mation and belief cannot be used to prove the facts upon which
such an application is based. This principle is clearly enun-
ciated in the following, inter alia, authorities: Beauchene and
Peltier v. Gunson, (1928) 2 W.W.R. 497; Selch v. Baker, (1922)

1l W.W.R. 785; Bloceck v. Schauerte, 52 W.W.R} (N SE ) EE5 4181

With the consent of learned Counsel for the Crown
the factual underpinnings of this application were set forth
in the Agreed Statement of Facts in writing which provide as

follows:

g THAT the Applicant did on the 24th
day of September, A.D. 1976, appear on an
information (a copy of which is attached
as Exhibit "A" to the Affidavit of Barrie
Chivers £filed herein) before Frances Hasey,
Justice of the Peace for the Northwest
Territories, and did enter a plea of
not guilty to charges that he did drive
a motor vehicle while his ability to
drive was impaired and that he did re-
fuse to provide a sample of breath for
analysis.

2. THAT the Applicant did appear in
answer to these charges on the 25th day
of October, A.D. 1976 before His Worship
F.G. Smith, Q.C., Chief Magistrate of the
Northwest Territories and was at that
time remanded to November 29, 1976 at
2.00 p.m. for trial.

—~p
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3. THAT on the 29th day of November,
1976 at 2.00 p.m. Counsel for the Appli-
cant did appear in Magistrate's Court in
Hay River in the Northwest Territories
before His Worship J.R. Slaven, Magis-
b{ite of the Northwest Territories.

4. DHAT St Sthat time, P Ehe Learned
Magistrate directed Counsel to submit
written argument on a preliminary ob-
jection and adjourned the matter to the
7th of February, A.D.- 1977 at 2.00 p.m.
THAT subsequently Counsel for the De-
fence and Counsel for the Crown sub-
mitted written arguments, photocopies
of which are annexed as Exhibits "B",
tel ande "B tothel NEFidavitlof i Barrie
Chivers filed herein.

5y THAT on or about the 6th day of
February, A.D. 1977, Magistrate J. R.
Slaven phoned to advise Counsel for the
Applicant that the matter would be ad-
journed on February 7th as the Court
required additional time to prepare a
written decision on the preliminary
issues.

6= THAT on February 7th, A.D. 1977,
the information and endorsements dis-
closed that His Worship J.R. Slaven
issued a bench warrant for the arrest
of the accused with discretion.

7 THAT on the 1l4th day of March, A.D.
1977, the Applicant did appear in Magis-
trate's Court before His Worship F.G.
Smith, Q.C., Chief Magistrate of the
Northwest Territories and that the matter
was adjourned to 2.00 p.m. on the 6th day
cf June, A.D. for a decision on the pre- g
liminary application and/or trial.

e ~enol

gr THAT on Monday, the 6th day of June,
A.BP. 1977 at ' 2.00" p.m. the Applicant ap- 7
peared with Counsel in Magistrate's Court

before His Worship F.G. Smith, Q.C. i

9. THAT at that time, the Clerk could ;
not locatelthe informations »-that {the dn- °
formations were not present in Court and
that no action of any nature whatsoever
was taken by the Court on™the charges.
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=10 THAT the Applicant was subsequently
in early July, 1977, summoned in respect
of the said charges to appear in Magis-
trate's Court at Hay River on the 12th day
efsdnly, "A.D. 1977

1 1 A8 THAT on the 12th day of July, A.D.
1977, R.S. Kimmerly, Esquire, did appear
on instructions from the Applicant and
Counsel for the Applicant before his Wor-
shio oG, YSmibh, ,ORC.s ~Chief Magistrate

of the Northwest Territories and did enter
objection’ tosthe Jurisdiction’ of’ that
Honourable Court on grounds that juris-
diction over the accused and the offence
had been lost and a copy of the transcript
of that application is attached as Exhibit
"E" to the affidavit of Barrie Chivers
filed herein.

1h THAT the information was not in Court
in Hay River on the 6th day of June, A.D.
1977 but rather was with Magistrate Slaven
in Yellowknife and had since been found

and such explanation was given to the Court
by its Clerk on the 12th day of July, 1977.

L2 s THAT service upcon the Respondent and
Magistrate Smith is admitted."”

This application raises an issue that is of fundamental
importance in the Magistrate's Court of the Northwest Territories.
In this particular case the information in Magistrate's Court
was not available because the Clerk or Deputy Clerk of the Magis-
trate's Court failed to bring it to Hay River. However in the

Northwest'Territories it is not unusual for the presiding magis-

trate at a sittings to be delayed due to inclement weather for
flying with the result that the presiding magistrate is not able

to attend at the time scheduled for the trial or proceeding in
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question. Accordingly some of the rules with respect to loss of
jurisdiction were not conducive to the proper administration of
justice in this jurisdiction. This is particularly so where the
so-called loss of jurisdiction occurs under circumstances where

a limitation period has intervened.

At first blush I find it somewhat anomalous that
under similar circumstances the Supreme Court of the Northwest
Territories would not lose jurisdiction over the indictment be-
fore it. Furthermore in jurisdictions having a County or District
Court it would appear that a District Court judge on a trial de
novo may adjourn sine die fqr judgment and will have jurisdiction
on proper notice to the parties to deliver judgment at a future
day to be appointed by him or to hand down written reasons for
judgment which may form the basis for a final order: Hawryluk v.

Mehiellan ;3 C.R:N:S. 66 at p. 72.

Historically there may have been valid reasons for
the strict rules that were applied with respect to the question of
jurisdiction of inferior Courts such as Magistrate's or Justices
of the Peace. However it should be pointed out that a magistrate
appointed under the Magistrate's Court Ordinance, R.O.N.W.T. 1974
C. M-1 has jurisdiction throughout the whole of the Northwest
Territories and is not limited to any particular area or district.
The officers of the Magistrate's Court are appointed pursuant to

Section 23 of the Magistrate's Court Ordinance which provides:
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"23. (1) The Commissioner shall appoint
a Clerk of the Magistrate's Court.

(2) Such officers and employees as
are deemed necessary shall be appointed

for the Magistrate's Court under the
Public Service Ordinance."

One of the basic questions that falls to be con-
sidered on this application is whether or not Judges of the Magis-
trate's Court of the Northwest Territories are still haunted by
somewhat cumbersome and troublesome rules or provisions that can
result in a loss of jurisdiction under circumstances over which

they have no control or are not in any way blameworthy.

In this particular case nothing occurred on June 6,
1977 at Hay River, Northwest Territories because the Clerk of the
Court did not bring the information that was to be placed before
the learned Chief Magistrate who was presiding. Subsequently the

accused was resummoned on this information (which was later found

at Yellowknife) and on the return date of the summons the accused

objected to the jurisdiction of the presiding Magistrate.

On this application learned Counsel for the appli-
cant submits that what occurred results in a loss of jurisdiction
over the information in question and that the information there-

after is to be treated as if it had never been laid. In support

-

of his submission learned Counsel for the Applicant relied upon

the following, inter alia, authorities: Doyle v. The Queen, 35

BN S. 1 (S.C.C.); BEe Trenkhoilm) {1940). 5.CiR. 301, 73 C.C.C. 129;
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Regina v. Light, 5 C.R.N.S. 118; Regina v. Stedelbauer Chevrolet
Oldsmobile Ltd. (1974) 6 W.W.R. 362. Reference was specifically
made to the judgment of Moir, J.A. in Regina v. Stedelbauer Chev-

rolet Oldsmobile Ltd. (supra) at p. 366 where he says:

The question for determination is
largely dependent upon the interpre-
tation one places upon what occurred
in Court. If the summary conviction
charges were adjourned until 9.30 a.m.
on the 4th February 1974, and nothing
was done with them on that date then
the Court will have lost jurisdiction
over both the person of the accused
and the offence: Trenholm. v. A.G. Ont.,
FESA8 20 € DRSS ke A T SRERELE Aol 20T
[1940] 1 D.L.R. 497 (sub nom. Re
Trenholm), and Regina v. Light, 65
N R SRR AN S D S OG0 e 5
46, 1B YLy )

On the other hand, if the adjournment
was made for a period of more than eight
days, without the consent of the accused,
or in the absence of the accused or if it
were an adjournment sine die, jurisdiction
may have been lost over the person but
not over the offence: Regina v. Bence;

Ex parte Regina Oral Arts Ltd., [1970]

ZEE S ESC ST SIS sk SRR AN ) WEend Y Reg o
Born, [1992] 2 W W-RA 467, .17 1C.R. NS .
35l BN C e IE T (2d )] D sub -nom.- Ke -Ragina
and Born) (Man. C.A.).

The real importance of the question is
that of limitations as the last date on
which action on the part of the respon-
dent was alleged was 6th July 1973. More
than six months had elapsed by 5th
February 1974. The result is that
SRR (e FREhcRErimin allsCade, RS E.
1970, c. C-34, would apply, which
provides:

'(2) No proceedings shall be
instituted more than six months
after the time when the subject-
matter of the proceedings arose.' ¥

-~

-~




cf Mr. Justice

TR
Further reference was also made to the judgment

Ritchie in Doyle v. The Queen (supra) at pp.

11 - 14 where the learned Justice stated:

In the present case there was not only
no trial but no election as to the forum
in which the trial was to take place and
in my view there are no provisions in the
Criminal Code which authorize a justice
Or a magistrate to adjourn a case under
such circumstances for more than eight
days without the consent of the accused.
I am accordingly of the opinion that
Scott, Magistrate, exceeded his power
when he adjourned the case on 1lst April
and that jurisdiction over the person of
the accused was accordingly lost and that
the recognizance entered into by the
appellant before O'Neill, Magistrate, on
11th December 1973 is thereby voided.

This latter finding is sufficient to
dispose of the application giving rise
to this appeal, but it was also contended
before this Court that the error to which
I have referred involved not only loss of
jurisdiction "over the person" but also

"over the offence".

Somewhat different conclusions have
been reached varying provincial courts
as to the eff. :t cE such an error on
the jurisdicticn of a magistrate. These
differences have been occasioned in large
degree by differing factual situations,
but in my opinion the principle governing
the present case is to be derived from
the judgment of this Court in Trenholm
DR O e JTROd BIE St . R, 301; 73 €.C.C.
129, [1940[ 1 D.L.R. 497, where the date
to which the appellant had been remanded
had passed with nothing having been done
and it was held that the information lapsed
and no further process could be taken
parsuant to iECRerwin J.5 speaking for
himself and Duff C.J., observed at p. 308
that "after the expiry of the remand there
was no criminal cause or charge in exis-
tence" and Davis J., in a separate opinion,

[

~ g
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"said at p. 313: 'But when a remand has
expired without any further hearing or
appearance the justice becomes functus'.
In the present case, if the Magistrate
had granted an adjournment for eight
days and then done nothing, the situation
would have been exactly within the Trenholm
decision and I cannot see that the affir-
mative violation of the Code by adjourn-
ment for more than eight days which
occurred here affords any distinction
in principle from the acquiescence in
allowing an eight-day adjournment to
expire which is what occurred in Trenholm.

In conformity with the Trenholm de-
cision, the courts of Quebec appear to
have treated an error such as the one
here found as going to the question of
jurisdiction "over the offence" (see
Latraverse v. Wilson; Dupras Ltd. v.
Bouchard, 42 Que. K.B. 199, 47 C.C.C.

324, [1927] 3 D.L.R. 399, and St. Pierre
v. The Queen (1966), 47 C.R. 213 (Que.
C.A.)) and the courts of British Columbia
appear to adopt the same approach (see
Regina v. Peters, 24 C.R.N.S. 214, [1673].
4 w.W.R. 110, 23 C.C.C. (2d) 559, where
Maclean J.A., speaking for the Court of
Appeal, had occasion to say (pp. 215-16):
'When Davis J. held, in the Trenholm case,
~that the Magistrate was 'functus' I take
it to mean that he was functus with regard
to any proceeding sought to be taken on
the original information'.

In the recent case of Re Kuhn and The
Oueenc{ LS T4 N9 Cae JC L (2d 1556 ; “the -Court
of Appeal of Ontario was considering a case
where counsel for the accused had consented
tc an adjournment for a period of more than
eight days in the absence of the accused him-
self and it was held that this technical
breach involved only loss of jurisdiction ‘
over the person which was regained by the
subsequent appearance of the accused be-
fore the Magistrate. 1In this regard
Dubin J.A. speaking for the Court, noted

that [p. 558]:
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! It is to be observed that the
provisions of s. 465 of the Criminal
Code do not specifically require
that the accused be present when
the inquiry is to be adjourned.'

- Similarly, in Regina v. Born, 17 C.R.N.S.
SalE TTOT 2] 3. Wl - 467 4 56 OO nes.  (2d) - 708,
Dickson J.A., as he then was, rendered
judgment on behalf of the Court of Appeal
of Manitoba under like circumstances where
the absence of the accused at the time of
an adjournment of his case was due to his
incarceration in the penitentiary. 1In
finding that there was loss of jurisdiction
over the person only and not over the of-
fence, Dickson J.A. observed [p.73] that

if the absence of the accused were to de-
prive the magistrate of jurisdiction over
the offence "an accused could cause a
Magistrate to lose jurisdiction by the
simple expedient of failing to appear
unless the Magistrate resorted to the

use of a Bench warrant."

The Born case is clearly not an authority
governing the present circumstances and
Dickson J.A. was careful to say in the
course of his reasons for judgment that
p. 72] =

d Many of the cases dealing with
loss of jurisdiction arose when

the adjournment was sine die or for
a pericd exceeding eight days. That
is not the present case.'

Mich of the difficulty in“this“area -has;
I think, been occasioned by the use of the
phrase "jurisdiction over the offence".
In my opinion the word "offence" as used
in this phrase must be construed as meaning
the "information" charging the accused
with the offence, and the result of an
error such as occurred in the present case
is, in my view, that the information is to
be treated as if it had never been laid.
This in no way affects the jurisdiction
of the court in relation to the "offence"
itself so as to preclude the laying of
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"another information in the same juris-
diction charging the some offence. This
result, I think, follows from the cdse
of Irenholm v. A.G. Ont., supra.

: \ ,

Basad on the decision in the Doyle casc and

x

eariier authorities the applicant puts forward alstrong.arQ“ment.
However, during the course of oral argument I invite. learned I
Counsel for the dpplicanL and the Crown to address me on the effect
if any, of Section 440.1 of the Criminal Code which came into

force on April 26, 1976. Le;ve was granted to file writtén argu-

ment on tiils issue and written suknissions have recently been

b3

filed with the court. adiird.
¢ 5 A H.

% . W L4 AN

Section 440.1 reads as follows:

-3

*240.1 (1) The validity of any procecding
before a court, judge, magistrate or
justice is not affected bv any failure
to comply with the provisions:of this
Act relating to adjournments or ‘remonds,
and where such failure has occurr=zd and
an accused or a defendant does naot an-
pear at any such proceeding or upcn any
adjournment thereof, the court, julge,
magistrate or justice may issue a sum-
mons or, if it or he considers it
necessary in the public interest, a
warrant for the arrestc of the accused
or defendant.

(2) Where, in tne opinion of the
court:, judge, magistrate or justice, ‘an
accus~d or a defendcut who appears at a
proceeding has been misled or prejudiced
by reason of any matter referred to in
subsection (i), the court, Jjudge, magis-
trate or justice may adjcurn the proceeding
and may make such crder as it or he con-
siders proper.

2 Ama
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4 (3) The provisions of Part XIV
apply mutatis mutandis where a summons

or warrnat is issued under subsectio
(1)." .

The first question which arises is whether Section
440.1 applies to summary conviction proceedings. After carefully
reviewing Part XII of the Criminal Code I am satisfied that this
Part (which includes Section 440.1) applies to summary conviction
proceedings. I am fértified inhthisiview bywthesfact -that. this
section uses the terminology of "an accused or a defendant". An
examination of the Criminal Code reveals that the term 'defendant'
is primarily used with reference to summary conviction proceedings
whereas the term 'accused' is basically used with respect to pro-

ceedings by way of indictment.

I also find support for the proposition that section
440.1 applies to summary conviction proceedings in the recent un-
reported judgment of the Supreme Court of Canada in Fred Batchelor
v. Her Maﬁesty the Queen (December 20, 1977). I refer with respect
to the first two paragraphs of the judgment of Chief Justice Laskin

wherein the learned Chief Justice states as follows:

i This Court is concerned in this appeal

with the main ground on which the appellant has
challenged the decision of the Ontario Court of
Appeal affirming, without written reasons, the
judgment of O'Driscoll J. dismissing three 1 :
motions by the appellant for prohibition directed ‘ itk
to certain Provincial Court Judges and seeking « b
also crders quashing informations charging of- |
fences under ss. 234 and 236 of the Criminal Code.
That ground relates to the effect of service of
such a motion as aforesaid, made pursuant to
Rules 4 and 5 of the Ontario Criminal Rules,

upon the jurisdiction of a Provincial Court

Judge to proceed with penging charges, and
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"to the effect upon his jurisdiction of his
failure to make a return forthwith to the
Registrar's Office of the Supreme Court of
Ontario, as prescribed by Rule 7 of the
Criminal Rules.

The appellant raised other issues in this
appeal, including a contention that a Pro-
vincial Court Judge was powerless to grant
more than one adjournment under s. 738(1)
of the Criminal Code, as it stood at the
time of the proceedings herein, but this
Court did not call upon the respondent Crown
to deal with them, being unanimously of the
opinion that they were without merit in the
present case. " I wouldiadd, parenthetically,
that an amendment to the Criminal Code, en-
actedihy 97 4= 155768 (Can &) iCedBo, Serdd B8
s. 440.1, and which came into force on
April 26, 1976, after the proceedings in this
case commenced, now provides that there is no
ioss'of Gurisdietion by "aifdi lnrelto comply
with the provisions of the (Criminal Code re-
lating to adjournments or remands."

(The underlining is mine).

The further question arises as to whether or not
Section 440.1 applies to the present factual situation where no
adjournment or remand was made with respect to the proceedings
covered by the information because it wasn't before the learned

Chief Magistrate.

in dealing with this matter I am not unmindful of
the provisions of Section 11 of the Interpretation Act R.S.C. 1970

Chapter I-23 which reads as follows:

"]11. Every enactment shall be deemed
remedial, and shall be given such fair,
large and liberal construction and inter-
pretation as best ensures the attainment
of its objects."




I find myself in respectful agreement with the
approach of Wilson J.A. in Regina v. Parkway Chrysler Plymouth

Ltd., 32 C.C.C. (24) 116 at pages 118-119 where he says:

"In Re MceIntyre FPorcupine Mines Ltd. and
Morgan (1921), 49 O.L.R. 214; 62 D.L.R.
618, the issue under appeal was the in-
terpretation put by the Ontario Railway
and Municipal Board on the word "concen-
trators" in s. 40(4) of the Assessment
Aeles Rybi0m: 1904y sery,. 195, ) ~AN"appeal ilay
to the Court of Appeal only upon questions
of law. The word "concentrators" was
susceptible of a narrow interpretation
to describe a specific piece of machinery
used to concentrate ore or a wider inter-
pretation to encompass the building and
piant in which the concentration of the
ore took place. The Court of Appeal (at
P. 219) applied the rule laid down in the
dntcrorelation-Aot, BR.5=0% w914 0 icsiad,

S L) 5N e Shealieuivss) chaE wen L rEealie - Sulelst! sEslite,
large, and liberal construction and inter-
pretation as will best ensure the attainment

of the object of the Act, and of the pro-
vision or enactment, according to the true
intent, meaning and spirit thereof'".

A similar approach has been taken with respect to
provisions of the Criminal Code and in this connection particular
reference should be made to the observations of Mr. Justice Bayda

in R. v. Dunn, 1977 38 C.R.N.S. 383 at 399.

In my opinion it is clearly the intention of Par-
liament, as evidenced by the language of Section 440.1 of the
Criminal Code, to provide that jurisdiction over the information
would not Ee lost by reason of any failure to comply with the pro-
visions of the Crimincl Code relating to formal adjcurnméﬂts. Lo

my opinion the defect alleged in this case can ke cured by the
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learned Chief Magistrate invoking the provisions-bf Section 440.1
and resummoning the defendant (Applicant) as was in fact done.

The natural or ordinary meaning of the language of Section 440.1
in its context in the Criminal Code Indicates that Parliament
intended to provide curative provisions so that jurisdiction would

not be lost in circumstances such as in the case at bar.

The effect of Section 440.1 has been considered by
Mr. Justice Murray in R. v. Susan Irene Daoust (unreported December
3, 1976 - Vancouver, B.C.). In the course of his judgment (page 5

of written reasons) Mr. Justice Murray stated as follows:

" I now turn to the second ground ad-

vanced by the Applicant, namely, that

the Provincial Court Judge lost juris-
diction over not only the person of the
Applicant but also over the second infor-
mation by reason of the adjournment from-
June 3, 1976 to July 15, 1276 without the
consent of the Applicant. Based on the
decision in the Doyle case this contention
is undoubtedly sound. However on April 26,
1976, Section 440.1 of the Criminal Code
came into force. It appears to me that
the result in the Doyle case would have
been different if this section had been
operative at the material time. The
section reads as follows:

v440.1 (1) The wvalidity of any pro-
ceeding before a court, judge,
magistrate or justice is not affected
by any failure to comply with the
provisions of this Act relating to
adjournments or remands, and where
such failure has occurred and an
accused or a defendant does not
appear at any such proceeding or
upon any adjournment thereof, the
court., judge, magistrate or justice
may issue a summons or, if it or he
considers it necessary in the public

’
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'interest, a warrant for the arrest
of the accused or defendant.

(2) Where, in the opinion of the
court, judge, magistrate or justice,
an accused or a defendant who appears
at a proceeding has been misled or
prejudiced by reason of any matter
referred to in subsection (1), the
court, judge, magistrate or justice
may adjourn the proceeding and may
make such order as it or he considers
proper.

(3) The provisions of Part XIV apply
mutatis mutandis where a summons oOr
warrant is issued under subsection
() e - RO d =T 52T 6., . 93,8 +48 "

Counsel for the Applicant urged upon me
that I must read this section as a whole and
that when so read I should find that the
section was not designed to cover the de-
fect existing in the case at bar. I cannot
agree. In a decision handed down on May 4,
1976 headed In The Matter of The Extra-
dition Act and In The Matter of Leonard
Peltier my brother Schultz, sitting as an
Extradition Judge, was faced with an argu-
ment that jurisdiction had been lost be
reason of an adjournment in excess of eight
days without consent. In holding that
Section 440.1(1) was a complete answer to
that argument he said:

'The effect of Section 440.1)1) is

that jurisdiction is not lost over

either the person or the offences
)

and it is to be noted that his decision was
recently upheld by the Federal Court of
Appeal in a judgment as yet unreported."

In my opinion this reasoning applies to the pre-

sent application.
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I have also considered the judgment of Collins,

Prov. J. in Regina v. Thompson 1976 W.W.D. 150. An application

for prohibition was launched by the accused Thompson and the same

was dismissed by Mr. Justice Shannon of the Alberta Supreme Court.

In this particular case the accused who was charged with common

assault had been remanded for trial to March 11, 1976. On that

date Court was not héld because of a snow storm. The accused

was told by members of the local'R.C.M.P. Detachment to return

in two weeks. At trial the defence raised a preliminary objection

to the proceedings and contended that jurisdiction over the "infor-

mation" had been lost. It was held that Section 440.1 was an

answer to the objection and that the Court did not lose jurisdiction.

I adopt with respect the approach of Collins, Prov. J.
(and affirmed by Shannon, J.) and hold that the learned Chief
Magistrate did not lose jurisdiction over the information and

the accused in these proceedings.

In addition to the above cases I have also con-
sidered the following, inter alia, authorities: R. v. Danny Fok
(0'Driscoll, J. unreported January 18, 1977 [W.C.B. (1977) 148]);

R. v. Lawrence Aiello (Morden, J. January 20, 1977 [1l5 W.C.B.
(1977) 21), (1977 ont. S.C.); Fred Batchelor v. Her Majesty the .

Queen (Supreme Court of Canada - unreported December 20, 1977).

This application is accordingly dismissed without
costs. I delayed delivering judgment in this matter to enable
counsel to make full submissions in writing. There was a sub-

stantial'delay in placing these submissions before the Court.

D
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This has resulted in a much longer delay than is warranted in
applications of this kind. I would also add that a perusal of
the record in the court below indicates that quite a number of
adjournments took place prior to this application. 1In matters

of this kind, as in all criminal matters, every effort should

be made to promptly bring cases on for trial. I would also sug-
gest with respec£, that the written reasons for judgment of Chief
Justice Laskin in Fred Batchelor v. The Queen (supra) contain some
very helpful observations and directions for the assistance of
magistrates and provincial judges presiding over matters of this

kind.

Dated at Yellowknife, Northwest Territories this

24th day of January, 1978.

(& K T i

C. F. Tallis, J.S.C.
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