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THE COURT: Please bring in the jury.

- (AT WHICH TIME THE JURY RETURNED)

THE COURT: ‘We are a little later starting than I
hoped, but we have cleared away some obstacles in the
meantime.

Members of the jury, now that you have heard all
the evidence and what counsel have had to say to you,
it is my task to give you my instructions on so much
of the law as I think you will need to come to your
verdict or verdicts in this case, and I will review
some of the evidence with you in the course ofvdoing
that.

I am going to divide my remarks up into six
parts. First I will have a few words to say about how

you might best use what I am going to say to you and I

16 will remind you of your function as the jury, mine as
17 the judge.
18 Second, I will speak to you again about those two
19 very important principles; the presumption of
20 innocence, and proof beyond a reasonable doubt.
21 That brings me then to my third heading, which
22 deals with -evidence and the rules of evidence.
23 I will have a few words to say to you about
24 credibility of witnesses which is always important in
25 a criminal trial.
26 I will have a few words to say to you about
27 circumstantial and direct evidence.
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I will tell you what you can do with the
admissions of fact and I will have a few words aboyt
-experts and opinions, since there were expert'
witnesses in this case.

I will come then to a éentral issue in this cgag,
the identification of persons by witnesses. =

I will have some words to Say‘about collateral

matters arising in the course of cross-examination and

tape recordings. By then YOu will be ready for a
break.

After the break, I will outline for you, I hope
clearly and succinctly, the law relating to the charge
before us in the indictment; a charge of taking part
in a riot. At that time I will briefly explain ho§
the word "riot" is understood in law, and some of éhe
other points that were mentioned by counsel.

I will then go on to my fifth part in which Ié
will outline very briefly for you my understanding of
the Crown’s position and of the defence position’in:

this case.

I will then give you the verdicts that are opeh

to you to feturn.

Finally in my sixth part I will have some words
to offer to you by way of advice, which I hope will be
useful to you in the jury room during your

deliberations.

S0 coming then to my first part. I ask that you

- ———

i
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1 not také anything I repeat as being more important
P than anything else. You will see I am working from
’3 one of these large binders which are provided to
4 judges to help us to avoid forgetting any important
5 point that should be put to the jury. Using this book
;6 ~ is-very helpful, but it is sometimes repetitious, so
7 if I repeat anything, please do not give it undue
87 emphasis, just take it as a whole without giving any
9 undue emphasis to any part of it.
10 As to your functions and mine, you will remember
';1 I mentioned at the beginning that you have been chosen
12 as the judges of the facts, and I also told you, I
13 think, that you and I are working together as a tean,
14 that it is your duty to make decisions about the
15 evidence and the facts, mine to govern the trial to
16 try and make sure it is a fair trial and then to
17 instruct you on the law at the end.
'1}8;~<' - S0 you, the jury, must accept the law as I shall
19 explain it to you without question. If anyone has
20 said anything different about the law from what I say
21 to you, then you must disregard that and accept my
22 version oftit. This means when you decide what the
23 facts of this case are, you will apply the rules of
. 24 law which I am going to give to you. It also means
25 that you must apply the law as I explaih,it to you
26 when you decide whether the Crown has proved the
27 elements or ingredients of the offence charged beyond
~ OFFICIAL COURT REPORTERS ~ 3




1 a reasonable doubt.
2 You are not allowed to decide this case on the
3 basis of what you think the law is or ought to be, jg
4 that conflicts with what I Fell you about the law, As
5 I am sure you can see, if I am wrong there is a highep
6 Court, and a higher Court above that, to correct me. :*
7 Because everything that I say is being recorded bj
8 this professional Court reporter at my elbow, but
9 anything that'any of you might say about the law
10 different from me won’t be recorded,rand so it cahnot
11 be corrected in that way. Besides, I think we caneall:?i
12 see how unfair it would be if something was said in
13 the jury room about the law which differs from what T
14 have told you, because neither the Crown nor the
15 defence would have an opportunity to know about th&i
16 and have it corrected. So it is therefore very
17 important that you accept what I have to say to yoh;
18 about the law without question. We in Canada are all
19 governed under one criminal law.
20 At the same time, as jurors, you are the only
21 judges of the facts, and while I will try to assist
22 you by reviewing some of the evidence with you, at the
23 end of the day it is for you, you ten citizens, to |
24 decide what the facts of this case are. As I told you
25 at the beginning, you must do so only on the basis of
26 evidence submitted here during this trial. You must
27 ignore whatever you may have heard or read outside
OFFICIAL COURT REPORTERS : 4
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this courtroom. As judges, your duty then is to
consider the evidence carefully and dispassionately
and to weigh it without any trace of sympathy or
prejudice for or against any person in these
proceedings. You will reflect on ﬁﬁe evidence which
you heard. You will weigh it and you will make your
decision as to whether you accept”it entirely or
partially or not at all.

In what I have to say to you I shall speak about
what we call "evidence" and what we call "fact" or
"facts". When I use the word "evidence" I mean what
the witnesses said or what you can see and hear in the
exhibits. When I use the words "fact" or "“facts", I
mean what you, the jury, accept as being true on the
basis of the evidence.

In your deliberations together and in the jury

room you will take the facts which you find from the

- evidence and you will consider those facts in the

light of all the evidence when you reach your verdict.
Using those facts you may reach still further

conclusions of fact as to other facts and you may rely

' on these fﬁrfher conclusions as to other facts in

deciding if an accused person is guilty or not gquilty.
Once again, you will examine any such further

conclusicons in the light of all of the evidence when

you decide whether an accused person is guilty or not

guilty.
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~ is what is going to count. The evidence which you

_ portions of the evidence wﬁich I have. I am going tg ;

..ot believe it. If I do that, you are not bound in

As counsel have said, your memory of the evidenqé.

heard in this trial and which you saw has not been

reduced to a—typed—up,record,,except for small

be regiewing the evidence, for the,most«part’ from mY'{

~ notes and I am not a shorthand reporter, My notes aref

incomplete. I hope they are accurate, but they are

‘not by any way complete. So you therefore, members of

the jury, will have to rely on your memory of the

evidence, rather than anything that I may say to you

(or indeed counsel may have said) about the evidence

in this case. At the same time, it will be your

opinionrabout the evidence that is going to count,”:
As I review the evidence for you, I may say

sdmething that suggests whether or not I think you

should believe some or all of a witness’s testimony or |

any way by my opinion about that. The;evidence‘ﬁay
have left an entirely different impression with you
than it di@ with me. It is your duty then to place
your own ihterpretation on the evidence, because you
are the judges of the'factsrarising,from that
evidenée. And at the same time, I am sure you will
give careful consideration to what counsel have said.
or indeéd what I might say about that;

If in my remarks I consciously, or more likely
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1 unconsciously, express any opinion:as to whether any
3,5 of the accused persons is quilty or not guilty, you
2p must ignore any such opinion coming from me. You are
4 the judges -- the only judges -- of that.
5 It is your responsibility then to apply the law
6 which I shall give to you to the facts as you find
7 them in order to reach proper verdicts in respect of
8 each of the accused persons of guilty or not guilty.
9 That brings me then to the second part of my
10 remarks. First, I will speak to you about the
11 presumption of innocence once again, and then the
12 requirement for proof beyond a reasonable doubt. The
13 presumption of innocence is perhaps the most
14 fundamental principle in our criminal law, and it goes
i5. -back for a very long way; it’is not something invented
16 recently. It is not something that some judge has
17 thought up‘yesterday afternoon. It has now been
A8 . d1¢ﬁig§g;inedfin’ourucqnstitutign,;1adies,and'gentlewen,‘
-19 as Canada’s supreme law. Every person charged Qith'a
- 20 criminal offence is, under cur law, presumed to be
21 innocent, %s to be looked upon as innocent or not
,’22 guilty, until the Crown has proved his or her guilt
23 beyond a reasonable doubt. That applies to youvand me
24 and everybody in this country. Every person charged
25 with a criminal offence is presumed to be innocent
] 26 until the Crown proves his or her guilt beyond a
27 reasonable doubt. |
-
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1 So, each of the accused here -- I shall not _'%

2 -. them individually now, but you will see their Nameg 1&_

3 the indictment of which you will have a copy in the

4 jury room -- each of those persons does not have tq

5 prove his innocence. You aée to presume that

6 innocence throughout your deliberations and You may !

7 only find them or any one or more of thenm guilty, jg ;WH

8 after you consider all of the evidence, you are - .;

9 satisfied that the Crown has proved its case beyonq a ?%
10 reasonable doubt. ;?
11 I will put that another way. 1In a criminal j?
12 trial, the accused person or persons does not orfdd i%
13 not have to prove anything. It is up to the Crown to -51
14 prove its case on each element or ingredient of the E
15 offence charged -- and I will outline those for YQﬁ -
16 after the break —--.beyond a reasonable doubt. 7 {;f
17 The standard of proof beyond a reasonable doubt :!

18 - does not apply to each little bit of evidence that we
19 heard, but it does apply to the total of the evidence !x
20 making up the Crown’s case, making up the evidence on E{
21 which the Crown relies to prove the gquilt of the |
22 accused persons. So, we say that the burden or onus f;

G |
23 of proving the guilt of an accused person beyond a ﬂ:
24 reasonable doubt rests on the Crown; and it never 1?

25 shifts throughout the trial. j
26 You the jury must find any of the g¢cused here ? 
27 today not guilty if you have a reasonable doubt about f?
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that accused person’s guilt after you consider all of

the evidence. 1In case you are asking what do I mean

by proof beyond a reasonable doubt, let me just say
that a reasonable doubt can arise on the evidence or
on a conflict in the evidence, or where there is a

lack of evidence. A reasonable doubt can arise also

from any doubts which you may have about whether you
believe a witness, but a reasonable doubt’is not
merely something imaginary having no basis in the
evidence. It is not a frivilous doubt or something one
might think up in order to escape doing an unpleasant
duty.

You will consider the evidence as it relates to
each of the accused individuals and as it appears to
you in relation to all of the evidence, and you will
ask yourselves with respect to each individual accused

person, "am I morally certain, am I sure that he

" committed the offende charged?" If your answer is

"yes" then you do not have a reasonable doubt. But if
your answer is "no", or if you merely believe that the
accused person is only probably guilty or as likely as
not guilty; so that you have a reasonable doubt about

vthat, then you must give the benefit of that doubt to
the accused person in question and return a verdict of
"not guilty" in respect of fhat accused person.

You will appreciate that this is a criminal trial

i e
and not a scientific exercise, so that absolut
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1 . certainty on the scientific level is impossible in a‘;
2 criminal trial. The Crown must, nevertheless, satisfa
3 You beyond a reasonable doubt as to the guilt of ap “5 
4 g accused person before you can bring back a verdict og%ﬁ
5 guilty. This requirement of proof beyond a reaéondhléi-
6 - doubt applies to each element or essential ingre&ientii
7 of the offence charged. So the Crown must prove in )
8 the case of each of these accused persons that he did,{'
9 or that the element applies to him, that he did what T
10 is charged as to each element that makes up the
11 offence. And so as I talk to you, if I use words éﬁch'
12 as "the Crown must prove" or “the Crown must %
13 establish" or "the Crown must show" or "you must be 1
14 satisfied", then please understand that by these words
15 I mean proof by the Crown beyond a reasonable doubt.
16 That brings me then to the third part of my 7 )
17 instructions to you this morning. I am going to talk T
-1+ 18 . :n- v cwito-you -now-about-.rules of evidence. These are rules
19 which all judges and juries in criminal cases in
20 Canada must apply, and I have selected only those
21 which I think will be of assistance to you and whichr
22 must goverﬁ you in this case. As I mentioned, I am
23 going to speak to you about the credibility of
24 witnesses.
25 Firstly, I have already mentioned that you, the
26 jury, must decide what of the evidence you believe.
27 You must also decide how much weight or importance yoﬁ
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will give to the testimony of each witness. What I
have to say is intended to help you in that task.
Generally, as judges generally do, I suggest that you
use your good common sense and your experience of life
in this part of Canada when you are assessing the
credibility of each witness. In doing that, you will
want to keep in mind that as as you consider the
evidence of a witness, you will remember you don’t
have to accept or reject everything a particular
witness said. You can acéept part, reject part, or
accept it all or reject it all; it is entirely up to
you-v As we all know, different people often seeAand
hear things differently -- apparently the same things,
but they don’t always come out the same. They can
depend on a number of factors; where they were ~

standing or watching what they are describing to us,

what else may have happened so one will see this part

- “of ‘something and another will”se& a ‘aifférent part and

so on. We should therefore not be too surprised to
find various differences or discrepancies between the
testimony of one witness and that of another. It will
be for youito decide if any of these differences or
discrepancies are important or unimportant and whether
they effect §our assessment of the credibility, thé
truthfulness, and trustworthiness of the witness. You

will, I am sure, appreciate that such differences and

discrepancies may, after many months -- in this case

OFFICIAL COURT REPORTERS : 11




1 well over a year -- be influenced by loss of accura*;
2 or detailed memory. You will also no doubt exam:l,;-.e.'i
3 such differences and discrepancies to see if they
4 suggest that witnesses may have been comparing DOtea;
5 about their testimony. Whe£e there are obvious - ;
6/ differences and discrepaﬁcies, you may well decide |
7 that the witnesses can’t have been comparing notes
8 before they testified at tﬁis trial.
9 There is no fixed set of legal rules for you to
10 use in your assessment of the credibility of |
11 wWitnesses, so what I have to offer to you, are perhapg;
12 just good common sense or practical rules which may hi-
13 useful to you. I suggest you will ask yourselves a
14 number of questions. First, was there something -
15 specific or special that helped the witness to
16 remember what he or she described to us? In other
17 words, was there something unusual or memorable about
|- 8. .  ...the.events so that you would expect the.witness to-
19 - remember the details? Or, was the event relatively
| 20 unimportant at the time so the witness might easily be
1 21 mistaken about some detail?
22 Secondly, you will probably ask yourselves if the:
23<: witness had a good opportunity to observe what the
24 witness described to us. How long was the witness
25 watching or listening? Was there anything else
26 happening at the same time which might have distracted
27 ..-the witness? |
OFFICIAL COURT REPORTERS 12

10

11

13
14
15

16

17

19
20
21
22
23
24
25
26

27

12

184 PRI

Thirdly, does the witness seem to have a good
memory for what the witness told us about?
Fourthly, how did the witness appear to you when

giving evidence? Was the witness forthright,

responsive to questions, or did he seem evasive or

perhaps argumentative with counsel?

Fifthly, was the testimony of the witness
reasonable and consistent or did the witness
contradict himself? Was the witness’s testimony
consistent with that of other witnesses?

And, I am sure you will ask yourselves: Was the
witness impartial or did the witness seem to have some
interest in the outcome of this case?

Was there some reason why the witness might tend
to favour the Crown or the accused or any of the

accused?

So, ladies and gentlemen, you will apply your

« .good common “sense and you will ‘decide what of the™ = N

" evidence you accept and how much weight and importance

you wish to give to it.

I should tell you, as I am sure will be obvious
to you put T will tell you anywéy, a trial is not a
numbers game.‘ It is not a question of how many
witnesses are called on one side or the other. What
is important is your assessment of the quality of what

the witnesses had to offer us.

In addition to the testimony of the witnesses, we

- -- OFFICIAL COURT REPORTERS
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1 have a number of exhibits. There was an exhibit
2 marked in your absence as Exhibit P~1 as an Agreed
3 Statement of Facts. I’m told by counsel that
4 everything in that exhibit is included in Exhibit p-g;i”[
5 . which is the Agreed Stateméht of Facts, which was -
6 entered before you on the 3rd of February. I will
7 VAhave a few words to say about that in a momeht, but
8 you will bé given a list of the exhibits by the clerk,
9 together with those exhibits which have been marked
10 fdr you in this trial, and you will have those with
11 you in the jury room. At that time, the videotapes
12 will be avaiiable to you to be played on equipment
13 which will be provided to you, together with the last
14 exhibit which consists of a page of typed instructions
15 as to how you might best use the equipment. If you
16 are like me, you may not read the insppuctions first,
17 but I suégest,perhaps that one of you should do so
18 . o dustdincase. . L
19 Neither the Crown nor the defence is required to
20 produce all of the evidence which might have been
21 produced, in a criminal trial. There are reasons
22 sometimes why evidence is not readily available or
23 some other reason why it has not been introduced. ,Sp,
24 ladies and gentlemen, you, like all judges, will
25 simply have to work with the evidence that is before
26 us without speculating as to what other evidence there
27 might have been.
OFFICIAL COURT REPORTERS . 14

f ) I promised to speak to you about circumstantial
é' evidence. Perhaps you have heard that ekpression
3 ‘before. 1In case not, I will explain it for you.
4 Generally speaking, we lawyers separate evidence into
5 two kinds; direct evidence and circumstantial
6 evidence. Sometimes circumstantial evidence is more
7 persuasive than direct evidence. The evidence of one
8 witness may contradict that of another but the -
9 circumstances of an event may often not be themselves
10 in dispute. I will explain the difference between
11 direct and éircumstantial evidence by way of examples.
12 Here is my first example. Let us Suppose a woman
13 is on trial for murder. It is said that she killed a
14 man by stabbing him to death. A witness testifies
15 that he saw the accused stab the victim with a knife.
16 This is direct evidence that the accused stabbed the
17 victim. Direct evidehce has two possible sources of
18: ‘error: . T o
19 First, the wiéness might be lying for one reason
%20 or another.
21 Second, the witness might be mistaken when
S22 identifyiné the accused as the person who did the
23 stabbing.
24 On the other hand, if the witness is not 1lying,
25 and is not mistaken, then the proper conclusion from
26 that evidence would be that the accused did stab the
27 victim.

- OFFICIAL COURT REPORTERS : =
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- truthful and not mistaken about the identity of the-.

Let me give you a second example. First wve’l]l

take the same woman on trial for murder. It is Sdid

that she killed a man by stabbing him to death. a
witness testifies that he heard a noise and went inton
the room where he found the accused standing over thg 
body of the victim with a knife in her hand. That jg i
circumstantial evidence that the accused stabbed the
victim, since there is no direct evidence from thé
witness that he saw the actual stabbing.

"

In this example, there are three possible sources

of error:
First, the witness may be lying.

Second, again the witness may have mistakenly °

identified the accused.

Third, there is the possibility of drawing the’
wrong conclusion or inference from the circumstances.

For instance, let us assume the witness is

accused person as the person with the knife in her =

hand. It is still possible that the accused did not

stab the victinm. -

The aécused may have been outside the room when

the victim was stabbed. She may have heard the same

noise, entered the room before the witness, and

innocently picked up the knife. After doing that, the

witness came into the room and saw the accused with

the knife in her hand. If that actually happened, it
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would, of course, be wrong to infer or conclude that

~ .the accused stabbed the victim, even though the

witness was not lying or mistaken.

So as you can see, ladies and gentlemen, you must
be careful when dealing with circumstantial evidence
because of the possibilities of error.

Before basing your verdict of guilt on
circumstantial evidence, you must be satisfied beyond
a reasonable doubt that the guilt of the accused is
the only reasonable inference or conclusion to be
drawn from the proven facts.

I will caution you that an inference is a much
stronger kind of a belief than a mere guess or
conjecture or speculation.  If there are no proved
facts from which an inference can be lodgically drawn,

then you can’t properly draw that inference. At best,

/

you would be guessing or speculating, and that’s not

...~ good;-enough .in a criminal trial. -An accused-is not to

be convicted on a guess. No matter how certain that

guess may be.

I promised to say a few words about admissions of
fact. I m;ntioned a few moments ago Exhibit P-8 and
Exhibit P-1. I told you that you only need to look at
Exhibit P-8 because it incorporates what was said in
P-1. You should consider the facts set out in Exhibit

P-8 as having been conclusively proved; proved 1in

other words beyond a reasonable doubt, even though we

. OFFICIAL COURT REPORTERS
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1 heard no testimony‘about those facts;'because‘underﬁg
2 the Criminal Code, an accused person is allowed to
3 admit facts so we don’t have to listen to witnaésea
4 come and tell us what they know about that. Itrga
5 a great deal of time and coﬁnsel are to be commendeq
6 for having made those admissions. |
7 I also promised to say a few words about expertgg
8 . and opinions. In this trial, Mr. Bogacz and Mr. |
9 McLean testified -~ and my recollection is that there
10 was no question raised about their qualifications to ;
11 say what they did with regard to the audio-visual
12 equipment in the courtroom, the cameras that had been’ﬁ
13 used to take the videotapes, and the videotapes |
14 themselves. They were qualified by the Court to give_-r
15 us their opinions on that particular area of the
16 . evidence.
17 Normally a witness is not allowed to give aﬁ -
18 . -.c.opinion.. .Witnesses generally-can.testify only about wf'f
19 what they saw and heard; however, our law makes an
20 exception in the case of experts. Expert witnesses
21 are allowe@ to give their opinions, but only in the
22 area of their expertise for which the Court has
23 qualified them. It is up to you to decide how much
24 weight you will give to an expert opinion. You do not
25 have to accept the testimony or the opinion of an
26 expert witness; The only reason an expert is allowed
27 to give an opinion is to help you deéide on an issue
OFFICIAL COURT REPORTERS : 18
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on which he testified. You should consider carefully
what the witnesses have said, just as you consider any
other evidence of any witness. Since the
qualifications of those witnesses were not questioned,
I am not going to go through the usual steps. I will
just say to you,'it is open to you to accept or reject
that evidence. You should carefully consider the
effect of what the witnesses said, what their opinions
were, and take that into consideration with the rest
of the evidence in this case.

That brings me]then to a contentious issue. I
will call it identification by witnesses. As I think
you realize by now, that is one of the most
contentious points in this case. I must give you a
special warning about the evidence of eyewitnesses.
Every once in a while in our Courts -- we have all

heard of this through the media -- a person is

- “’convicted of an offénce even though He or she is =

innocent. When this has happened it has often been
because of a mistake made by one or more eyewitnesses.
It is easy to see how this can happen. An eyewitness
can be a véry convincing witness, when that witness
honestly believes that the accused person is the one
he or she saw committing the offence.

When you consider the evidence of the
eyewitnesses in this case, I am going to suggest that

you consider the following questions, paying

-~ OFFICIAL COURT REPORTERS : 19




11 i partlcular attentlon to the eyewitness'’s Opportungt
izﬁ“ at the time to see and hear what the witness hag ta
3 us about ﬁ
4 | How long was the eyewitness looking at the'pe_£  éi
5 ajrthatrhe or she saw? | 'i;
6 : How far away was the éyewitness? E
7 Was there anything which might have obstructeq £
8 the view of the eyewitness? @
9 Was there anything else happening at the Saﬁe ’f  %
10 time which might have distracted the eyewitness? iéii
11 What were the lighting conditions at the time? ";
12 Did the eyewitness appear to have good eyesiqht£¥ﬁk
13  Did the eyewitness appear to have a good memory?"z
14 How long was it between the time when the A  5
15 eyewitness saw the event and the time when he
16 identified the accused in question -- was it a matteff
17 of hours or was it several days or even months?
8 - Was the eyewitness able to give a good. . .
19 description of the person he or she saw?
20 Has the eyewitness made any significant changes
21 to that de§cription?
22 Did other eyewitnesses give a different
23 description?
24 Did the eyewitness explain how he or she was able
25 to identify the accused person in question as the
26 person the witness saw?
27 Did the witness mention specific features about
OFFICIAL COURT REPORTERS . 20

the person which helped make the identification?
Were other eyewitnesses unable to identify the
accused person in question as the person they saw?

Was fhere other evidence which appeared to

5 support the identification? You will want to keep in
6 mind that although identification by one witness can
7 support that of another, even a number of honest
8 witnesses have been mistaken.
-9 Was the accused person in question someone who
10 - was known to the eyewitness before all this took place
il or was he a stranger? If the eyewitness knew that
12 person before, you will probably attach more weight to
13 the identification, bearing in mind that we sometimes
i4 make mistakes when we try to recognize people we know
viS quite well. Some of you may even have had the
716 experience where someone came up to you, perhaps in an
17 airport, and said "I know you, didn’t you use to live
18 at’'such and such a place?", or something like that,
719 only to find out that it was a mistake.
20 And lastly, you may ask yourself did the
- 21 eyewitness see a photograph of the accused person
22 before he 6r she made the identification? ‘If the
23 eyewitness did see a photograph beforehand, you should
.24 consider the possibility that the witness identified
25 the accused in question from the witness’s hémory of
26 the photograph, rather than of the person.
27 There are several eyewitnesses in this case. 1In
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order to convict, you do not have to be éatisfied
béyond a reasonable doubt that each of thenm correctli;
identified an accused, if there was more than one. g@
is the totality of the evidence that mustlprové to you
beyond a reasonable doubt that the accused person 1n.;
question is guilty of the offence charged if you are
going to bring back a "gquilty" verdict.

We heard evidence from Mr. Tettenborn and other
witnesses from which you, the jury, may conclude that f;.
a number of the persons who viewed the videotape aftgn:ﬁ
the events on June 1l4th may have been in a room ;
together, may have been viewing the videotapes
together, may have influenced each other in
redognition of individual persons as shown on the
videotape. Many of the witness may have said
perhaps: "oh, I wasn’t influenced"”. That is the
prcblem with influence. We are not aiﬁays conscious
-of -it..-That is.why, as I think we-heard from the-.
police officers, when they are conduct}ng 7
identifications with photographs (or otherwise) they
do not have people come in collectively, sit together,ﬁi
and view these things together. They take people k!
individually, one at a time.

Now, some of the witnesses told us they did view
the videotape one at a time. I suggest to you that
you weigh that very carefully. Those who were in a

room with others may or may not have been influenced.

OFFICIAL COURT REPORTERS
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tla, It will be for you to weigh that. Those who were in a
;2 . room by themselves presumably were not influenced ang
=3 you will weigh that also. Then there were witnesses
:24 who were not eyewitnesses of the event at the time,
5 but witnesses who came ;nd'looked at the videotapes
6 and the photographs and said "Yes, I recognize so and
7 so.". Now that, as I think you can see, is a
8 different type of identification. Where the witness
-9 is relying on his or her memory and points out someone
10 on the photograph, then that is not quite the same
11 thing as "I remember seeing that person there at the
712 time and this photograph helps me to remember that.",
13 which is what the eyewitness would have told you.
14 So, this second kind of identification based on a
15 person’s familiarity depends, as I’m sure you dah See,
16 very heavily on the degree of familiarity with that
17 person.
18 o “-‘As;we-heard;er;‘Whaleﬁ‘ﬁéé”éﬁifﬁéééﬁﬁﬁ§‘éﬁéﬂaf
519 the witnesses in oilers and a helmet and so forth, and
%20 then that witness said "That’s Mr. Whalen.", when he’s
21 looking at-a person in a t-shirt and blue jeans. You
22 may ask yoﬁrself how well that person could identify
23 the man in jeans and t-shirt when he was only familiar
24 with seeing that person in a great deal of clothing
25 and equipment. That sort of question I am sure will
26 have occurred to you.
27 So ladies and gentlemen, although there is more
—
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1 that I could and perhaps should say on this, bec .
2 have not taken you through the individualrwitnal Ijlj
3 this, it would take a long time to do that, I ajd- -.2 :
4 to leave you with that general instruction, sayi ;'i_
5 you that I am sure you realize that the~rgcbgnitF ”5'?
6 identification of another person may well be mor \ 4
7 complicated than we ordinarily think, partly be .5?,
8 when in ordinary life we make an identification,- 3
9 not as important as it may be in a criminal tri “9
10 we have to be especially careful in a criminal tf' i
11 We cannot afford to be casual about the identif :_11
12 of one person by another in a criminal‘trial; | 12
13 So I urge you to consider carefully what I 13
14 said about the evidence of eyewitnesses and 14
15 identification from photographs or any other vis | 15
16 medium, because you, the jury, cannotéPrOperly_ j 16
17 a verdict of guilty based on the eyewighesses' 17

18 *“eVidéhcefalone;~unieSSﬂyouwangwjirst,é?tigfied}% 18

19 a reasonable doubt that the eyewitnesSfcorfect1§ 2 19
20 identified the accused in question as the person. 20
21 committed the offence charged. : 21
22 If, on the other hand, you are satisfied Dbe] 22
23 reasonable doubt of the guilt of that individual k. 23
24 accused on the basis of visual identification, 1 24
25 considered together with all the other evidgnce % 25
26 this case, then you are bound to act upon it. . 26
27 During the cross-examination of a witness, 27
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witnessAmay be asked about certain things not
connected with the offence here. We saw this in the
crossfexamination of Inspector Massey. You should

understand that the whole purpose of this part of the

cross-examination was to obtain answers which would

reflect adversely on Inspector Massey’s credibility.

You will recall that after first having told us he had

" no memory for something said on the 13th and there was

a break and you went out and you came back and he then
told us yes he did acknowledge that he had said
certain words in the heat of anger while chasing a
truck down the road, you will want to take that into
consideration, remembering that he did not deny having
said those words, but simply said he had no recall of
them when he was asked the first time.

Secondly, he was asked if he had not said to a

woman on the 14th in the vicinity of the gate words to

the effect that "there-might bé heads knocked", or "7

words to that effect, as if it were a threat. You
will want to weigh very carefully the question that
was put to;InSpector Massey, because he denied ever
having said those words, and there is no evidence
before you to the contrary. At the same time, you
will weigh his credibility in having seen him answer
that question, remembering that it is not a fact in
this case that any such words were said.

I am going to add a few words about tape
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going to adapt what it says about audio tapes. T¢
whether or not the tapes ate accurate and authentic -

show. You heard evidence to the effect that they hay

A8 .. been dealt with since they were made until they

- reached us here.

recordings. The book I have is not up-to-date. 1¢

does not tell me what to say about videotapes, so !Q_
will be up to you, ladies and gentlemen, to decide y
that means genuine records of what they purport to

not been tampered with or edited or modified. You
also heard some evidenee:inlwhich witnesses were a:,:i
about whether there was any glare or lighting
disfortion;-f suggestions that the tapes may not be
good as they could be in that respect in some parts.

You will consider the evidence of how the tape
recordingsrwere,made.

You will consider the evidence of the experts
were mentiened earlier, and you will bear in mind,thaf-

admissions of fact as to how the tape recordings have

You must be satisfied that these tape recordinga:
are accurate andrauthentic before you, the jury,
accept what you see on them as evidence. If you are
not satisfied that the tape recordings are accurate
and authentic or genuine, then you must not use them
as evidence when you are deciding on the guilt of any L
of the accused persons.

You must also consider whether or not the Crown’s

OFFICIAL COURT REPORTERS . 26

1 ~ witnesses correctly identified the individuals they
2 say are shown on the tapes, and you must be satisfied
3 that the Crown witnesses correctly identified those
4 individuals before you can use the tape recording as
5 evidence against them.
6 If you are not satisfied that the Crown wWitnesses
7 correetlyridentified an individual on the tapes, then
8 you muet not use the tape recording as evidence in
957 respect of that individual when you are‘deciding if he
107‘ is guilty or not guil;y.,
11 I remind you therefore that it is up to the Crown
12m to prove ite case,beyond a reasonable doubt.
13d; You want torkeep,that in mind when you consider
14 whether or not the tape recordings are accurate and
15 authentic Or genuine and also when you consider
163 whether or not the Crown witnesses correctly
lj} 7 identified the persons they say they saw and heard on
18éti_/le,x;geﬁtgpesl,fﬂg:;,,;,gg?“m,;ﬁﬁw_ B
lé | I'm going to take a break now ladies and
20 7 gentiemen ahd when:you come back I will be taking up
'217 with you the fourth, fifth and sixth parts of my
22 instructions to you.
- 23 (BRIEF ADJOURNMENT)
24 THE COURT: Please bring in the jury.
7?5 (AT WHICH TIME THE JURY RETURNED)
?6 ' | Members of the jury, you will have a copy of the
27 indictment in the jury room with you. You will see -
m COURT REPORTERS . 27




‘that two names have been taken out and there will be

- were removed from the case for good reason earlier

white spaces where those names were. Those persons

4 before the trial and so their names have not been

5 included. I don’t think I'ééed”tb ééyrahything mb:e
6 - - than that. |
-7 We are here on a tfiﬁl involving the other"

8 persons who are named. You will notice that pafés of
9 this document are in the French language as well as initl
10 the English language. I SOmetimes ask myself if this &
11 is because someone is afraid we don’t understand the .

12 iEngliSh'SO'we might have to have it written in French.; f
13- I believe in fact it stems from legislation which 9

14 requires preprinted forms to be in both official "}
15 languages. This doesn’t look likera preprinted form, _ |
16  but somecnéfs'entﬁﬁsiasm’haé'cafriédfiﬁéﬁ to the point 311
17 where all but the vital words are written in both |

| 18 ... -~  languages. The vital words are in thé?"*nfiddlé*af;a'fthey.:

19 allége that Yvan Brien; John Mark Déni$; Robby i
20 Imbeault, Leo Lachowski, John Lafond} TérryLegge,k JEE
21 Conrad Lisoway, thﬁ'McPhee, David;Maééeh, Dennis ;2{
22 Moraff, Clarence Pyke, Derek Wiseman, Lewis Whalen, b |
23 James McAvoy stand charged that on the 14th day of 3
24 June, 1992, at or near the City of Yeiiowknife, ihfthe :ﬁ_
25 Northwest Territories, they did take part in a rioﬁ at -
26 Oor near the Giant Mine contrary to Section 65 of tqé :
27 Criminal Code. So you will have that with you to k
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1 refer to if you need it.
2 I am now going/to'fead to you from the Criminal
3 Code beginning with Section 65. I will read a part of
4 : that to you only since it is only this part that you
5 - will require. ' So in part, Section 65 says, "every one
- ‘who takes'part in a riot is guilty of an indictable
7: - offence.", '
8 I will explain to you that an indictment, which
9 is this document here, is just a formal charge oann
10 - offence which can be tried with a jury. an indictable
11 offence then is an offence which in most cases can be
12 - tried with a jury. So, everyone who takes part in a
13 riot is quilty of an indictable offence; in other
14 words, an offence that can be tried before a jury.
15 Coming then to what the Criminal Code defines as
16 a riot that is contained in Section 64. Tt reads aé
17 follows, "A riot is an unlawful assembly that has
18- - -begun- to disturb-the peace tumultuously «F oI
19 read it again, "A riot is an unlawful assembly that
120 has begun to disturb the peace tumultuously.". i will
21 tell you that "to disturb the peace tumultuously"
222 means with -force and violence, either actual or
23 threatened, in addition to any public disorder or
24 confusion or uproar that might be connected with it.
25 So where it says "disturbed the peace tumultuousiy",
26 that means disturb the peace with force and violence
27 actual or threatened, in addition to any public
m COURT REPORTERS . 29
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disorder, confusion, or uproar.

That brings me to what is meant by "an unlawfy]
assembly". That is covered by Section 63. There are
two subsections which I shall read to you and I think
you will see how theyrare,cbnnected. Taking thenf(1)
"an unlawful assembly is an assembly of three or ﬁéra

persons who, with intent to carry out. any common

purpose, assemble in such a manner or so conduct

~ themselves when they were assembled as to cause

persons in the neighbourhood of the assembly to fear
on reasonable grounds that they will disturb the peace
tumultuqusly,.,ﬂrrThere is a little more but it does
not apply in this case.

And (2) "Persons who are ‘lawfully assembled may
become an unlawful assembly if they conduct themselves
with a common purpose in armannerfthagfwould have made

the assembly unlawful if they had assembled in that

/

In addition to those three sections of the

- Criminal Code, I am going to refer to a section of the

Canadian Charter of Rights and Freedoms which is part
of our conétitution. I am going to read to you from a
part of Section 2. It says, "every one who has the’r
following fundamental freedoms" and then in paragraph
(c): "freedom of peaceful assembly".

As lawyers know, sections like Section 2 of the

Charter must be read in connection with Section 1

OFFICIAL COURT REPORTERS - - 30
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1 - which reads;f"The'Canadian,Cbarter of Rights and .
2 : Freedomsrguaranéees the rights and freedoms set out in
'3 it, subject only to such reasonable limits prescribed"
4 by law as can be demonstrable in a free and democratic
5. .society.",
6 I think then as background to the Criminal Code
-7 you will see theseftwo sections of the Canadian
8 Charter of Rights and Freedonms guarantee all of us
9 freedom of peaceful assembly, subject to reasonable
10 limits prescribed by law which can be demonstrably
11 justified in a free and democratic society.
12 It is clear, I am sure to all of us, that the
13 offence of taking part in a riot, and the definition
14 of riot and of unlawful assembly constitutes limits on
15 the privilege or right of assembly, but they do
16 reaffirm peaceful assembly, and so I will return to
17 -the sections of the Code and just leave you with what -
?$84imw>m«Jﬁﬁéhaveasaidxong;hg;ghgntezytosindicate%that~thé*coaé¢~’°;*’?*”
.19 in my understanding of it, affirms the Charter.
20 There are a number of elements or ingredients of
| 21 the offence charged. I am going to deal with them in
22 sequence. -There will be eight of then.

23 Firstly, the Crown must prove beyond a reasonable
;;24 doubt that whatever occurred to constitute the offence
25 charged took place on June 14th, 1992, at or near the

26 City of Yellowknife, in the Northwest Territories.
27 From what we have heard from counsel and in the
m COURT REPORTERS . 31
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- evidence, I say to you that there is no contention

- and in that place.

- one?

- purpose?

- CArry..out. a.common purpose?--

T e g
Bl i 5

about that. Whatever happened happened at that time
You can take that to have been -
proved beyond a reasonable doubt.

Would that juror like ; glass of water? Sherhas
Thank you. |
Then you will have to ask yourselves: "Was there
an unlawful assembly at the gate at Giant Mine
somewhere between 7:00 and 7:30 p.m. on June 14th,
Was tﬁere

1992?" Let us look at the definition then.

an assembly of three or more persons? There is
evidence before you on which you can find that has
been proved beyond a reasonable doubt. And so far‘aé
I am aware, it is not a point in contention in this:
case.

Thirdly, has the Crown proved- that:the persons in

this assembly were assembled there with intent to -

they assembled there with intent to cafry out a common
Viewing the videotapes, listening to the
witnesses,;you can conélude that a meeting had beenA
called by éomeone. We really do not know who, but it
seems to be a meeting of persons involved in this

labour dispute at the main gate for seven o’clock that
night. Mr. Fournier told us he had come from the

union hall for that purpose and there is some other

evidence in that connection. Those persons meeting

OFFICIAL COURT REPORTERS
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“Has-the:€rown: proved that |

1 there ~- there is some evidence that there were a
2 hundred or more, including women and children, manyl
3 who appear to have met there to carry out the common
4 purpose of a rally or meetlng or demonstration or
5 ‘something of that sort. But as I understand what the
6 - Crown seeks to prové in this case goes beyond that,
7 and that after the five persons are said to have gone
8 up to the gate and had some &ordS'with those inside, a
9 larger crowd came along, of men, some carrying sticks,
10 leading to stone throwing. ' A
11 Now Mr. Fournier’s evidence is that a stone
12 landed beside him and he felt he had to retaliate by
13 throwing a stone back towards the Pinkerton guards.
: 14 You will judge for yourself from the evidence what the
15 other persons did at or near the gate and fence with
| 16 Mr. Fournier[ I §éther, amongst them.
17 So you will ask ydurselves whether'the Crown has
{?¥3V—**““**“?fé&é&ﬁﬁé§6ﬁa*§%f%éééﬁéﬁféié%ﬁﬁff&ﬁéﬁﬁ@fmﬁﬁéggﬁﬁ“”ﬁﬁ”gm““‘h&ig
19 persons -- the smaller group, not the larger -- had an
E20 intent to carry out a common purpose. TIf you should
- 21 find from the evidence that they or a number of them
- 22 then beganfto pull down the fence asg well as throwing
- 23 rocks and then began to enter the mine property, you
24 will appreciate what I said earlier about
25 circumstantial evidence, because apart from anything
26 Mr. Fournier said, what you saw and heard about that
27 may lead you to come to a decision based on the
OFFICIAL COURT REPORTERS B 33
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circumstances of events at that time.
ask yourselves then whether the Crown has proved that

those persons who did those things d;d,so with intent

property and proceed as the& did. ‘ A 2

- manner or so conduct themselves when they were

And you will

- to carry out a common purpose; namely to enter the &

If you reach that far, you will then have to ask 1
yourselves whether the Crown has proved the fourth |

ingredient, did those persons assemble in such a

assembled as to cause persons in the neighborhood of

the assembly to fear on reasonable grounds -- and L

will repeat that -- on reasonable grounds that they,

that is to,éay the crowd, would disturb the peace - 2

tumultuously? ' o ; f1
There is the evidence you heard of Inspector - |

Massey. You heard Karl Tettenborn. You heard ]

Ghislain Larivee and Christian Lambert tell us what

evidence of the circumstances and from-all that | |
evidence you will ask yourself whether the Crown has
proved that those assembled did so in such a manner or
so conducted themselves when they were assembled as to
cause persons in the neighborhood of the assembly to
fear on reasonable grounds that the crowd would = 1
disturb the peace tumultuously. If you get that far

we will then go on to the next point. Perhaps I

should say before you do that, if you are not entirely
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1 'satisfied on that particular point, you should
2 consider the alternative, that the group being
3 lawfully assembled did conduct themselves in a manner
4 that would have made the assembly unlawful if they had
5 assembled in that manner for that ﬁurpOSe, which is
6 the second part of the unlawful assembly definition.
7 Proceeding then to point six, you have to ask
8 yourselves if the Crown has proved beyond a reasonable
9 doubt that the assembly had begun to disturb the peace
10 tumultuously, remembering what I told you those words
11- mean; in other words, had begun to disturb the peace
12 with force and violence, actual or threatened, in
13 addition to any public disorder, confusion, or uproar.
14 If you find that has been proved beyond a reasonable
5 15 doubt, you will then have to proceed and ask
16 yourselves if the identity of each of these accused
17 persons -- and I will put that a slightly different
18- way @== you-will  then“have:to-ask- yourselves with— =~ | -7
~19 respect to each of the accused persons if his identity
20 has been proved by the Crown as a person who took part
21 in this di§turbance of the péace tumultuously.
22 In reépect of any of the accused as to whom you
23 find "Yes, that identity has been proved as a person
-24 who took parﬁ", you will then have to go on to ask the
25 last question, did that accused person intend to so
26 take part? This is the mental element of which Mr.
27 Pringle spoke. If the persbn'was only there as a
E;EL COURT REPORTERS : 35
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bystander and you have a doubt, a reasonable doubt, as
to whether he intended to take part, then you should
find him not guilty, and indeed in respect of each of
these ingredients, time and place, whether the
assembly consisted of three.or more persons, whether
those persons had the intent to carry out a common-
purpose, whether they assembled in such manner or so
conducted themselves as when they were assembled to
cause persons in the neighbourhood of the assembly to
fear on reasonable grounds that they could disturb the
peace tumultuously‘or, being lawful, would have méde
the assembly unlawful for that purpose, and if you
find beyond a reasonable doubt that the assembly had
begun to disturb the peace tumultuously you will then
at least have found proved beyond a reasonable doubt
that there was a riot, at which point you will ask
yourselves two further questions: "Did so and so ==
.which ever of the accused you are dealing with at the =

S

time -- take part in that riot? Did he act in such a

way as to take part?" And lastly, if so, then: "Did

he intend to take part? Did he have the required

mental element of taking part in that riot?" That,
ladies and gentlemen, is a little complicated, but it

is as simple as I think I can make it. I hope I have

made it clear.

I am now going to outline for you in part five of

my remarks, what I understand the position of the
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1 Crown and the accused persons is in this case.
2 As to the Crown, I understand that the Crown
.3 takes the position that You should have no dlfflculty
4 as to the time or place of the events charged in the
5 indictment, nor in finding that a crowd of more thaﬁ
6 three persons assembled outside the fencé beside thé
7 security post and main gate to Giant Mine at about
8 7:10 p.m. on June 14th, 1992 or that thlS Crowd acted
7,9 with intent to carry out a common purpose; namely to
| 10 gain entry to the mine by pulling down the fence and
11 in so doing throwing rocks and carrying sticks,
12 causing persons in the neighborhood to fear on
13 reasonable grounds even before the fence came down
14 that the crowd was about to disturb the peace
;5: tumultuously, that is with force and violence wheth
16 actual or threatened. | N
17 I understand the Crown to say that this crowd was
18+ - -an-unlawful ‘assembly in‘fact” and in law. “That even
19 beforevpourlng on to the property, throwing rocks,
20 Vrunning iﬁto the kitchen, causing damage to vehicles
?1 and buildings, carrying and using sticks, the unlawful
22 assembly began to disturb the beace tumultuously with
23 force and violence so as to have become a riot, and 1
24 understgnd the Crown to say that each of the accused
2: persons has been identified as having entered on the
¥ mine pProperty during the fiot, and along with others
= in the crowd, that each of the accused persons by his
OFFICIAL coygy REPORTERS ~ 37
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presence and his actions, as shown in evidence, took

part intentionally in that riot and that the Crown

~ says that if you are satisfied beyond a reasonable

doubt of these facts, then you will bring in a verdict
of guilty against each of the accused persons.
I understand that the defence, though representeg

by two counsel, take essentially the same position.

For all of them, first that you, the jury, must at .

least have a reasonable doubt as to whether there was
a riot in fact or in law. However, if you are
satisfied beyond a reasonable doubt on that point,:
then the defence says that the riot took place for a
much shorter time than the Crown has said. That it
did not occur until the fence was down, and lasted;
only until the R.C.M.P. tactical or emergency response

team came along.

Furthermore, I understand the defence to say that

as taking part by their actions in that riot if there
was one. That this has not been proved beyond a
reasonable doubt in respect to any one of them.

‘And finally, even if you are satisfied on
identity having been proved beyond a reasonable doubt
in respect of any one of the accused or more, then:the
Crown has not proved beyond a reasonable doubt that:

this person or those persons had the required

intention to take part, the required mental element.
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18 . ... ..none.of-the accused has:.been. satisfactorily -identified |

1 I am going to ask both counsel -to offer any
2 comments on what I have said, or all three counsel
3 - rather, and I will start with you Mr. MacDonald. Is
4 thereAanythingfIrshould'change?
5 MR. MacDONALD: My Lord, in respect of Mr. Madsen and
6 Mr. Madsen only, the Crown would point out that Mr.
7 - Madsen is identified by what the Crown says as being
8 one of the persons who helped pull down the fence and
9 threw rocks, but ‘I would submit, My Lord, there is no,
- 10 may be no other evidence -- well certainly no other
11 evidence which I’m aware that Mr. Madsen actually
12 entered to the east side of the security fence when it
13 was torn down. However, in the theory of the Crown’s
14 ~case,.the riot started before the fence is torn down
15 and Mr. Madsen would still be included as a person -
16 taking part in the riot.
17 THE COURT: All right. Mr. Pringle?
48; ... MR.. PRINGLE: ... - I.don’t-think ‘there “isvanything ts ¢
19 add, sir, other than the fact that our position is, of
20 course, that the Crown has to prove that these people
21 intended to participate in the riot. I think you’ve
22 emphasizedjthat, sir.
.23 THE COURT: : - Mr. Marshall?
24 MR. MARSHALL: I would égree with what Mr. Pringle
25 says, My Lord, and I would point out the one added
26 fact that Mr. Brien was not identified by any witness
27 who testified as going across the fence and on to the
OFFICIAL COURT REPORTERS . 39




1 property.

2 . ,THE COURT: Thank you.

3 Ladies and gentlemen, there are two verdicts

4 which I’m going to leave with you; either "guzlty" Or::
5 - "not guilty". When you have completed your :

6 deliberations, you will come back to this room and we f'
7 will expect to hear your verdict from you whichiﬁill

8 be one or the other of those two verdicts.

9 MR. MacDONALD: My Lord, is that of course in respect
10 to each Defendant? .

11 THE COURT: - ‘Quite right, that is with respect to
12 each Defendant. So the clerk will read the indictment
13 to whoever your foreman or chairperson is at that

14 time. I 1ike to call that person the "Speaker" of the
15 jury because you are in a way a small parliament.a So
16 the clerk will read that question out-to the Speaker,_
17 and in respect of each of the accused, Wwill take your

18 s o NVREARCE v s i e T e o s Tt e B ,/ =

19 When you go to the jury room, it will be ydur

20 duty to consult with one another so éSfto reach a just
21 and true verdict according to the law:-and the evidence
22 with respeét to each one of the accused persons. Aé I
23 expect most of you, if not all, realize, trial by jury
24 is something very special to us in the

25 - English-speaking countries. It is not something which
26 is to be found all over the world, andrit may only be
27 a coincidence, but in countries like ours where we do
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1 have trial by juty we do ﬁot seem to have a lot of'the
2 serious problems that one:canrwitnéss in other |
3 countries if one travels at all.
4 Trial by jury is perhapé not 6fteh recognized,
5 but it is one of the most7sﬁééessfuiraécomplishments‘
6 of our democratic society. It is a systém which has
7 made us pérhaps in canada more than anywhere the envy
8 of the rest of the world.u But, for its strength, the
9 - jury trial depends on the 1ntegr1ty and the honesty of
10 ordinary men and women called at random to serve. It
11 rests on the idea that ordinary men and women will be
12 true to their oath, that they will try the case upoﬁ
13 the evidence, and that they will disregard outside
14 influence. |
15 The person whom you choose as your president,
16 your Speaker, your chalrperson, your foreman --
17 whatever you choose to call them -- will pre51de in
18 ‘xthé*jﬁry!fbém}'“Youi7fir9t7féék”ﬁiii*ﬁé”tb’éﬁébééﬁéﬁif’”u
19 individual, if you haven’t aiready done so, and
20 whoever accepts that responsibility will do their best
21 to ensure ?hat everyone has a chanéé to speak and that
22 there is no undue repetition, that the deliberations
23 are conducted fairly, dispassionately. You are
24 judges. You are not counsel for one side or the
25 other, so that everyone should have an opportunity to
26 express his or her point of view and to hear what
27 their fellow jurors have to say about the case and
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14

about the evidence and about your verdict.

Undeerur law, the question of penalty or
sentence is the responsibility of the trial judge andf
not the jury in a cése of this kind. Therefore,

ladies and gentlemen, you must not concern yourselves

- with any suéh consequence of any verdict you bring ;n.

Your only duty is to determine whether each of
thé éccused persons is guilty or not guilty, and
becauserthis is a criminal trial you must be unanimous
in whatever verdict you see fit to return.

’Each of you must make your own decision whetherr
the accused is gquilty or not guilty. You shouldvdoir
that only after considering the evidence with your
fellow jurors and you shouldn’t hesitate to change -
your mind if you are persuaded that you were wrong. -
Unless yéu are unanimous in finding tbe accused or,gny
of the accused "hot guilty", you cannot acquit that
accused,perspﬁ,:ppr.cgnwypuxgegqrn,ayyg;gict of .
’;gﬁii£§ﬁMu;1;§;V§§ﬁwagfee unanimously that the éccusgd
in question is guilty.

If you have a reasonable doubt' concerning the .
guilt of an accused person you must give the benefit
of that doubt to the accused and find him not guilty.
You are not doing a personal favour to that individual
by so acting but merely the duty placed on you by the

law.

On the other hand, if you do not have a
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1 reasonable’doubt concerning the guilt of any accused
2 person, you must find him quilty as charged. That
3 again is simply a matter of legal duty'and the law
4 requires no more from you than performance of your
5: duty.
6 It may be necessary for me to call you back after
7 You go to the jury room and to give you further
8 instructions. I have, as You have noted, deliberately
9 stayed away from dealing with details of the evidence,
10 particularly on identification in this case, and it
11 ~Mmay be that counsel will want me to deal Qith that. 1f
12 S0, I have a fairly large task ahead of me. 7 did
13 note that some of you on the jury were making notes
14 throughout the trial, and 1 expect you will find those
15 notes useful. 1 am prepared to go through my notes in
16 some detail on the evidence, but T haverrefrained from
17 doing that to this point in the hope that it may not
- 18 : bevnecessary. I have compiled cards with the names of
19 each of the accused persons and references to various
20 witnesses with Page numbers in my notes and so on, but
21 I have, so-far, and I want to acknowledge this very
22 openly, stéyed away from dealing with that, but 1
23 shall if I am called upon to do so.
24 If you have any questions either about the law or
- 25 the evidence or anything that ig troubling you in this
26 case, would you write the question down please and put
27 it in an envelope, seal it up in the envelope, and
S
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1 give that to the jgry guard? The jury guard will have

231 ) the enQelopg sent out to me and I will open it in the

3 - presence of the public, the accused persons, of

4 b course; and counsel. I will read it out and I will

5 ) get advice of counsel on it before I call you in, at

6 which time I will give you my best answer.

| 9$» VifVI should call you back for furthgr

8 instructions, then I ask only that you treat whatever

9; ’I say at that time as if I had included it in what I

1blr | have so far said ﬁoday‘without placing any undue

11 eﬁphasis on it. As you know, the Court reporter haé

12 been sitting silently beside me taking down everything

13 that hés been said. There have been different court

14 reporters du;ing the trial and that is only one reason
157’ why I ask that you not request the Cdurt reporter to

16 read back to you unless you feeltit_iSA;gally,

i7 ﬁecessary. That can be done but I asggggu not to -

18 ¥equest that unless it is really necessary. Apart |
Niék ) f;cg anytﬁing eise, if you should ask for some /

20 evidence to be read back, I may, in thg;interest of

21 fairness, @ave to have other parts of}the evidence:

22 read back also and that can take a good deal of tinme.

23 It is there should you really need it, but I hope that

24 you won’t. |

25 Once you retire to consider your verdict, I amr

26 required by law to see that you are kept together and

27 ) separate from other persons until you bave come back
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1 to Court with your verdict unless, of coursé, you are
2 unable to reach a verdict. T should mention in that
3 connection the requirement of unanimity, which 1 don‘t
4 think I dealt with earlier. I call it‘that, but you
5 should be careful because what I say now is what will
6 govern. Because this jis a criminal trial, you must be
7 unanimous in whatever verdict you see fit to return on
8 any of the accused. This means that each of you must
9 make your own decision whether that accused is guilty
 10 or not guilty. But, you should do that only after You
11 have considered the evidence with Your fellow jurors,
12 not he51tat1ng to change your mind when you are
13 convinced you may have been wrong, becausé'unless you
14 are unanimous in finding that accusedq person not
15 guilty, you cannot acquit him, nor can you return a
16 verdict of guilty unless you agree unanimously that he
17 is quilty. I see I did say that before. Well, I have
19 After You bring back your verdicts, ladies and
20 gentlemen, you will be free to leave the courthouse
21 and go about your lawful business. So we will have
22 thg jury gﬁard sworn please.
23 (JURY GUARD GRANT ZACKOWSKI SWORN)
24 (AT WHICH TIME THE JURY RETIRED)
25 .(DISCUSSION AMONGST THE COURT AND COUNSEL)
26 THE COURT: We will call the jury back in please.
27 Please bring in the jury.
— ,
OFFICIAL COURT REPORTERS : 45




1 . (AT WHICH TIME THE JURY RETURNED)

2  THE COURT: Ladies and gentlemen, tﬁére is one

3 . short point I have been asked to make to you just to

4 avoid any doubt or question which may arise in your |

SA; . . mind in, connection with the removal of the names frop 3

6 the copy of the indictment. The persons whose names 1

7 . were,femoved were severed from this case by the Court

8 .wWithout there having at least as yYet been any triail,

9 - S0 it is not a case that those persons were dealt with
10 by the court in any other way, and I just mention that
11 to you in case you have any doubt in your mind about
12 that. You may now retire.

13 (AT WHICH TIME THE JURY RETIRED)

14 (CONCLUSION OF THE JURY CHARGE) | ii
15

) ]
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