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Memorandum of Judgment

The Court:

[1] On September 18th, 1992, during alabour dispute at the Giant Minein Y ellowknife, aman
car carrying nine miners detonated abomb deliberately set by a striking miner, the defendant Roger
Warren. Warren was convicted of nine counts of second degree murder. These appeals concern the
civil liability of the other defendantsfor the deaths of those nine miners, and for theinjuriessuffered
by atenth miner who witnessed the immediate aftermath of the explosion. The central issuesarethe
circumstancesin which one defendant can be found liable for damage caused by the intentional tort
of another defendant, and what test should be applied to determine causation.

[2] For the reasonsthat follow, we have concluded that the appellants(defendarts) did not owea
duty of carein negligenceto the respondents (plaintiffs). In addition, thetrial judge did not use the
test for determining causation as it was subsequently clarified by the Supreme Court. In the result,
the appeals are allowed and the cross-appeal s dismissed.

The Parties

[3] The tria of these two actions lasted eight months, and the trial judge gave extensive and
detailed written reasons reported as Fullowka v. Royal Oak Venturesl nc.! Thepartiesaredescribed
infull by thetrial judge?, and a brief summary follows.

[4] The plaintiffsin the main action (the * Fullowkaaction”) aresurvivingfamily membersof the
nine minerswho werekilled in the blast. Three of the deceased were replacement workers hired by
Royal Oak to operate the mine when the union went on strike. The other six were union members
who crossed the picket line and returned to work after the strike had lingered for many months.

! 2004 NWTSC 66, [2005] 5 W.W.R. 420.

Trial Reasons paras. 9-10, 1092.

Trial Reasons paras. 9-10.



[9] The plaintiff James O’ Neil (in the second “ O’ Neil action”) was the person who first came
across the scene of the explosion, and witnessed the bodies of the nine minerswho had been blown
apart,4 including one of his closefriends. He commenced a separateaction claimingdamagesfor Post
Traumatic Stress Disorder that arose from discovering the bodies.

[6] O’ Neil, and the survivors of the six striking miners who had crossed the picket line and
returned to work, receivedbenefits fromtheNorthwestTerritoriesWorke's Compensation Board, so
their claims are partly subrogated to the Board.

[7] TheGiant Minein Y ellowknifeis an underground gold minewhich at therelevanttimes was
owned by Royal Oak Ventures Inc. Royal Oak was a defendant only with respect to the three
replacement workers who were not covered by the workers' compensation scheme.

4 Trial Reasons paras. 14-15, 1085-94.
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[8] The defendant Pinkerton’s of Canada Limited is a security firm that was retained by Royal
Oak to provide security at the Giant Mine during the strike.® Pinkertan’ sreplacedCambrian Alliance
Protection Service which wasdriven out of town by union members’ threats of death and viol ence’
[9] The Giant Minewas unionized. The workerswere represented by the Canadian Association
of Smelter and Allied Workers, Local 4. Local 4 wasalocal of the Canadian Association of Smelter
and Allied Workers (“CASAW National”). In 1994, after the explosion, CASAW National merged
with the National Automobile, Aerospace, Transportation and General Workers Union of Canada
(“CAW National” )7. As aresult CASAW Local 4 became CAW Local 2304. CAW National (as
successor to CASAW National) isthe only union entity named asadefendantin the Fullowkaaction.
CASAW National, CAW National, Local 4 and Local 2304 areall named asdefendantsin the O’ Neil
action.

[10] The defendants Roger Warren, Timothy Bettger, Allan Shearing and Harry Seeton were all
members of Local 4. Seeton was ashop steward, Vice-President and later President of Local 4, and
he playedaleadership rolein setting the tone of the strike.2 Shearing and Bettger were radicalswho
incited others and were eventually imprisoned for unlawful actsrelatingtothestrikes?® Shearingwas
amember of the Local 4 executive who made routine incursions onto the Giant Mine property.10

° Trial Reasons paras. 85-89.

6 Trial Reasons paras. 16, 85, 691, 710.
Trial Reasons paras. 28-36, and see paras. 135 ff., infra.
8 Trial Reasons paras. 27, 39, 264-5, 275, 279, 924-6.

o R.v. Shearing, [1993] N.W.T.R. 270 (C.A); R.v. Bettger and Shearing, [1996] N.W.T.R.
161; Trial Reasons para. 278.

10 Trial Reasons paras. 37, 272, 938.
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Bettger also regularly trespassed, often with Shearing.™ Bettger and Shearing frequently sabotaged
the power supply.*?

1 Trial Reasons paras. 272, 944, 952.

12 Trial Reasons para. 273.
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[11] The Government of the Northwest Territories (“GNWT?”) is a defendant as a result of its
involvement in the statutory regulation of occupational health and safety at the mine, through the
Mine Safety Division of the Department of Safety and Public Services.®

Facts

[12] Royal Oak obtained control of the Giant Mine in 1990. The mine was marginal from an
economic point of view, and Royal Oak wanted to make some changes to the mine operations.**

[13] Inearly 1992 renegotiation of the collective agreement commenced. Thosenegotiationswere
unsuccessful, and Royal Oak locked out Local 4 on May 22nd, 1992. Local 4 went on strikeon May
23rd, 1992 . CASAW National and the Canadian labour movement in general provided
financial and moral support to the strikers.”

[14] Royal Oak concluded that it was uneconomic simply to mothball the mine during the strike.
Abandoning the mine would result in it flooding, which would create economic and environmental
concerns if the mine were ever reactivated. Royal Oak therefore decided to operate the mine with
replacement workers.*® Procon Miners Inc. was retained to provide the replacement workers.

[15] Thetria judge provided an extensive and detailed narrative of the strike. The following
central themes emerge from his reasons:

13 Mining Safety Act, R.S.N.W.T. 1988, c. M-13 and Mining Safety Regulations, R.R.N.W.T.

1990, c. M-16.

14 Trial Reasons paras. 19, 22.

15

Trial Reasons paras. 4, 36, 107, 179-80, 190, 194.

16 Trial Reasons paras. 47-49.
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The management of Royal Oak had no experience in using replacement
workersto operate a mine, and underestimated what the reaction of Local 4
and the larger union movement would be.’

The union leaders were unprepared to run a strike of this type. The union

leaders were inept at labour negotiations and unable to control the union
members.®

17

18

Trial Reasons paras. 50, 52, 205.

Trial Reasons paras. 97, 113, 154, 183, 205, 275, 882.
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(© Neither party made good faith attempts to resume negotiations and reach a
new collective agreement*®

(d)  Thestrikewasvery violent.®

(e The Giant Mine premises, and the mineitself, are very largewith 23 pointsof
entry to the underground.21 Themineis bisected by a public highway. Royal
Oak could not or did not seal off the mine, and striking workerswere ableto
infiltrate the mine virtually at will.?

H The stzgi king workers had ready access to explosives and knew how to use
them.

(9 From timeto time warnings were received by the defendants about potential
acts of violence or sabotage.®*

19 Trial Reasons paras. 68, 77, 185, 207, 883-8, 971.

20 See infra, para. 16.

2 Trial Reasons para. 177.

22 Trial Reasons paras. 17, 93, 116, 122, 147, 155-6, 163, 244.
2 Trial Reasons paras. 118, 135-7, 271, 274.

24 Trial reasons, paras. 44, 63, 98, 115, 123, 262.
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[16] Themany actsof violenceand sabotageduring the strike are set out in great detail by thetrial
judge. In order to appreciate fully the atmosphere during the strike, the following details can be
highlighted:

(@ There were numerous threats of bodily harm, including threats of gang rape
and death.?

(b) Replacement workersand their familieswere stalked,harassed and threatened
in t%\évn, and also while they were attempting to enter and leave the mine
Site.

(c) There were numerous assaults on the Pinkerton guards and the RCMP task
force that had been assigned to try to maintain order.?’

(d)  Onat least two occasions the RCMP had to fire warning shots into the air.?®

25 Trial Reasons paras. 97, 100, 115, 148.

% Trial Reasons paras. 71, 73, 76, 82, 94, 100, 101, 108, 143, 270.

27

Trial Reasons paras. 96, 102, 103, 112, 149, 163.

28 Trial Reasons paras. 96, 103.
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(f)
(9)

(h)
(i)
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There was whol esal e disobedience of injunctions granted by the Court to try
to control the violence.?® An atmosphere devel oped that the union members
were entitled to use violence to achieve their objectives.*

On several occasions property was destroyed by explosions.®*

On several occasions the power supply to the mine was interrupted. On at
|east one occasion the power supply to the entire city, including the operating
rooms at the hospital, was disrupted.®

The numerous acts of vandalism included power outages, arson,
environmental spills, and damage to mine property.33

Organized teams of striking workers (sometimesdressed all in black) would
infiltrate the mine site from time to time to commit acts of sabotage or to
threaten the replacement workers.

Therewereat least two major trespasses of the property: “ Black Tuesday” on
May 26th, 1992,*° and the “graffiti run” on June 29th, 1992.%°

29

30

31

32

33

34

35

Trial Reasons paras. 97, 101, 149, 266.

Trial Reasons paras. 263 ff, 650, 652, 655, 887, 892.

Trial Reasons paras. 96, 135, 155, 231, 274.

Trial Reasons paras. 94, 96, 113, 148, 273.

Trial Reasons paras. 72, 75, 78, 80, 83, 94, 97, 99, 127, 132, 159, 160.
Trial Reasons paras. 93, 112, 116, 155.

Trial Reasons para. 82.

12
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[17] Ataloca 4 meeting on June 7th, 1992, a striker named Conrad Lisoway yelled out “Does
somebody have to die here before we get rid of these fucking scabs?’ Warren then made what the
trial judge described as a*” notorious comment”: “ They do - and we better soon get it done!” 3 Later
during the strike Warren warned John Quirke (then Deputy Minister of Safety and Public Services)
that the mine should be shut down “ before something happened”

% Trial Reasons para. 116.
3 Trial Reasons paras. 5, 97, 652.

%8 Trial Reasons para. 123.
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[18] Thetria judgefound that the union acquiesced in or endorsed much of thisillegal activity.39
The motivation of the local and national unions was not only to achieve a favourable collective
agreement with Royal Oak, but to stimul ate the enactment of |egidlation that would prohibit the use
of replacement workers, not only in the Northwest Territories but in Ontario and Quebec.” The
violence in Y ellowknife served this purpose, because preventing such violence was said to be the
main objective of anti-replacement worker legislation.*

[19] Warren, whose employment had been terminated asaresult of his participationintheriot of
June 14th, 1992, obtained accessto the mi nethrough the Akaitcho headframe, whichwasaremote
and unguarded entrance to the underground. Warren knew that entrance to the mine could be
obtained through this route, because he had been scouting the area. The Akaitcho access point had
also to Warren's knowledge been used by Bettger, Shearing and others on the “graffiti run”,
something that was not discovered by the defendants until after the explosion.*® Warren entered
through awindow at the Akaitcho headframe. He descended the ladder systemto about the 750 foot
level. He walked amost one mile underground, and then used a front-end loader to transport
explosivesto asmall electrical locomotive, which he then used to carry the materialsto thelocation
of the bomb blast. He set the bomb so that it would be detonated when a man car passed over it.

% Trial Reasons paras. 102, 103, 116, 119, 187, 263, 268, 276-7, 971.
40 Trial Reasons paras. 92, 105, 193-7, 200, 823, 851, 889.
“ Trial Reasons paras. 105, 193-97.

2 Trial Reasons para. 110.

. Trial Reasons paras. 116-7, 120, 123, 167-8.
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Warren spent about four hoursin themine. At approximately 8:45a.m. on September 18th, 1992, the
bomb detonated when a man car carrying the nine deceased minerstriggered it. Their bodies were
blown apart and were mostly unrecognizable* The plaintiff O’ Neil discovered the bodies.*

[20] Thetrial judgefound that Warren was encouraged to commit his crime by others, including
Seeton, Shearing, Bettger and the union.*

[21] Warren eventualy confessed to his crime, and was convicted by a jury of nine counts of
second degree murder.”’

TheTrial Judgment

“ Trial Reasons paras. 168-170.

* Trial Reasons paras. 1118-9.

6 Trial Reasons paras. 651-7, 923-29, 935, 954-61, 1090.

47

R. v. Warren, [1998] N.W.T.R. 190, 117 C.C.C. (3d) 418 (CA), leave to appeal refused
[1998] 1 S.C.R. xv; R. v. Warren, [1995] N.W.T.J. No. 22 (sentencing).
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[22] Thetria judgefoundthat al of the appellants (though not the defendants Sheridan and Basil
Hargrove) were either sufficiently proximate to the respondentsto qualify as* neighbours’ under the
general principlesof negligence, or were*“occupiers’ under the common law of occupier’ sliability,
and therefore owed the respondents aduty of care.”® Hefound that Warren' sact in setti ng the bomb
was merely an escal ation or a continuation of the previous acts of violence that occurred during the
strike, and therefore it was foreseeable. The trial judge found no policy reasons to negate the
existence of aduty of carein tort, although he did not examine in detail the implications of holding
some defendantsresponsiblein tort for failing to prevent the tort of another defendant (i.e., Warren).

[23] Thetria judgeconcluded that all of the appellantsdid not meet the standard of careexpected
of them in the circumstances, although he did not state precisely what the standard of care was for
each appellant. He held that Royal Oak failed to protect theminersadequatdy, negligentlykept the
mine open using replacement workers when it should have known that would lead to
violence, and failed to bargain in good faith.*® Pinkerton’s was liable for failing to take
reasonable steps to keep Warren from entering the mine and planting the bomb.*® The
GNWT was liable because of the conduct of its mining inspectors, because they should
have used their powers to shut down the mine in the face of the unsafe conditions created
by the violent strike.”*

[24] Implicitinthetria judge’sreasonsisthe assumption that the defendants were under alegal
obligation to take reasonable steps to stop violence resulting from their operating the mine with
replacement workers, because threats of violence and bodily injury had been made if the use of
replacement workers continued, and those threats were actually being carried out. Royal Oak had a

48

Trial Reasons paras. 668, 678, 698, 750, 762, 810, 872, 878-79, 923, 935, 946-47.

49 Trial Reasons paras. 706, 708, 719, 735, 741, 744.

%0 Trial Reasons paras. 750-61.

>t Trial Reasons para. 798-838.
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duty to stop using replacement workers and shut down the mine, or take reasonable measures to
prevent the threats of violence being carried out. For example, the tria judge held:>?

.. .Roya Oak owed this special [occupier’s] duty to the miners
because: . . . 3. They controlled the risk (for their own economic
benefit, Royal Oak and Witte increased the risk, by taking
unreasonable bargaining positions and by bringing in replacement
workers to continue production during the strike) . . . Royal Oak
could be expected to ensure that the highest standard of care was met
to make certain the known risk did not materialize. It did not and its
degree of blameworthinesswas high because of the nature of the duty
owed for the safety of miners who would work underground during
the expected strike. According to Fleming, supra, the main blame
must fall on the person who created the danger and brought to the
accident the dangerous subject matter since that person was, in a
sense, the master of the situation.

This assumption that the appellants had a duty to take reasonable steps to prevent the violence
threatened by the strikers is key to the trial judge’ s findings on duty, negligence and causation.

[25] Thefinding of thetrial judgethat there wasaduty in tort to take reasonabl e steps to prevent
violence by the strikers led to the trial judge concluding that Royal Oak’s efforts to do so were
wanting. He concluded that Royal Oak’s hiring of Pinkerton’s was an inadequate response. He
concluded that Pinkerton’s, having been retained to control the violence and having not taken
reasonable stepsto do so, was also liable.

5 Trial Reasons paras. 706-7.
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[26] Thetria judgefound that the union and its defendant officersand memberswerealso liable
to the plaintiffs.> He held that the national unions and the local unionswereall one entity, so hedid
not distinguish between their liability asif they were separate defendants. Thetrial judge was very
critical of the conduct of the unions and their representatives, holding that they incited, acquiesced
in, or at least did nothing to stop the violence on the picket line. He held that CAW National was
vicarioudy liablefor thetorts of its officersand members. He held that some of theindividual union
defendants had incited Warren to set the bomb.

[27] Thetrial judgefound that the conduct of all of the appellants had “ materially contributed” to
the damage suffered by the plai ntiffs>* Hefound that the conduct of Warrenwasforeseeablein that
it was neither too remote, nor an intervening act that foreclosed recovery from the defendants. The
trial judge apportioned liability to the various defendants based on their relative degrees of fault.

[28] Having found liability, the trial judge proceeded to quantify the damages of each of the
plaintiffs. He awarded the Fullowkaplaintiffs collectively the sum of $10,731,672.94. He awarded
O’'Neil $586,736.47.

[29] The defendants Pinkerton's, GNWT, CAW National, Royal Oak, Seeton and Bettger
appealed the findings of liability and quantum against them. The plaintiffs cross-appealed on afew
discrete issues relating to the quantification of their damages. After the appeals were commenced,
Royal Oak settled with the plaintiffs and abandoned its appeals, and remains a party only with
respect to cross-claims by other defendants. Seeton’ s appeal was abandoned. Warren and Shearing
did not appeal.

Standard of Review

>3 Trial Reasons paras. 859, 875-96.

See infra, paras. 182 ff.
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[30] Thefindingsof fact and the inferencesdrawn by thetrial judge will only be disturbed by an
appellate court if they disclose palpable and overriding error. Questions of mixed fact and law are
also only reviewable for palpable and overriding error. Questions of law are reviewed for
correctness.™ The determination of whether the conduct of adefendant in any particular situationis
negligentisaquestion of mixed fact and law.>® Whether adefendant owesaduty intort isaquestion
of law,>" asis the selection of the legal test for determining if causation has been proven.>®

I ssuesto be Decided
[31]] Two basic questions govern these appeals.
a) Did any of the appellants owe the respondents a duty in tort,

specificaly did they owe a duty to take reasonable care to prevent
Warren'sintentional criminal act?>°, and

b) If theanswer to thefirst question is affirmative, wasany breach of the
duty owed by the appellants a cause of the respondents damage or
loss?

% See Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235.

% Housen at paras. 29-31.

> Galaske v. O’'Donnell, [1994] 1 S.C.R. 670 at pp. 690-91; Holtslag v. Alberta, 2006 ABCA
51,55 Alta. L.R. (4th) 214 at para. 9.

%8 See para. 200 infra.

5 The liability of the unions is partly removed from this question, as they are also alleged to
have incited Warren to commit his criminal act, not merely to have failed to preventit. The liability

of the unions on this basis will be addressed separately.
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[32] These appeals raises the issue of the circumstances under which one defendant can be
responsiblefor the torts of another. In order to establish a principled foundation for resolving these
guestions, some general discussion about liability in tort for damage caused by other partiesiscalled
for® The particular issue engaged is whether or when one person owes aduty in tort to prevent the
intentional criminal tort of another person (in this case Warren). Determining whether such aduty of
careexists callsfor the application of thetest in Cooper v. Hobart.®* Following the discussion of the
general principles governing the existence of aduty of care, theliability of each of the appellantsis
canvassed, with consideration of their particular circumstances®

[33] Thereisalsoanissuerelatingto the status of the partiesthat must beresolved:are thevarious
unions one entity in law, or are they separate entities?®

[34] Thefinal issue is whether the trial judge correctly selected and applied the legal test for
determining causation.*

The Duty of Care

[35] Thereareanumber of different waysthat torts can be committed, and anumber of waysthat
particular defendants might be liable. The circumstancesin whichonedefendantwill beliablefor the
tort of another, or duty bound to prevent the tort of another are, however, limited.

[36] Thestarting point isthat tort liability isprimarily individual and personal & Asageneralrule
everybody is responsible for his or her own torts, but no person is responsible for the torts of
others® As was stated in Smith v. Leurs:®’

60 See infra, paras. 35-41.

ot 2001 SCC 79, [2001] 3 S.C.R. 537. See infra, paras. 47-96.

62 See infra, paras. 103 ff.

63 See infra, paras. 134-43.

64 See infra, paras. 181-206.

65 Decock v. Alberta, 2000 ABCA 122, 79 Alta. L.R. (3d) 11 at paras. 22-23; Tottrup v. Alberta
(Minister of Environmental Protection), 2000 ABCA 121, 81 Alta. L.R. (3d) 27 at paras. 36, 64, 78,
93, 98, 100; National Harbours Board v. Langelier, [1969] S.C.R. 60, 2 D.L.R. (3d) 81 at pg. 72;
Bank of British Columbia v. Canadian Broadcasting Corp. (1992), 64 B.C.L.R. (2d) 166, [1992] 3
W.W.R. 183 (C.A)).

66 See asoWeld-Blundell v. Stephens, [1920] A.C. 956 at pg. 986; L.C. Klar, Tort Law (3d) (Toronto:
Carswell, 2003) at pg. 439; P. Perl (Exporters) v. Camden London Borough Council, [1984] Q.B.
342 (C.A.) at pp.354-5, 359-60; Smith v. Littlewoods Organisation Ltd. [1987] A.C. 241 at pp. 270-
72, 278 quoting H.L.A. Hart and T. Honoré, Causation in the Law (2nd),(Oxford: Clarendon Press,
1985) at pp. 196-7; Gravesv. Warner Bros., 253 Mich.App. 486, 656 N.W.2d 195 (2002) at paras. 9-
10; Jamesv. Meow Media, I nc., 90 F.Supp.2d 798 (W.D.Ky. 2000), affm’ d 300 F.3d 683, 2002 FED
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It is, however, exceptional to find in the law a duty to control
another’s actions to prevent harm to strangers. The general

rule is that one man is under no duty of controlling another
man to prevent his doing damage to a third.

Thus the individual appellants are liable for their own torts. A central question in these
appeals is whether they had and breached a personal duty to prevent Warren'’s tort.

[37] Itispossiblefor two or morepersonsto beresponsiblefor the sametort, but thisisgeneraly
on the basisthat each of them hasindividually committed atort which resulted in the same accident
or the same damage. Eachis still only responsible for his or her own tort. Such liability can bejoint
or concurrent. Thus, if inthis case any of the appellants assisted Warrenin committing histort, they
would be jointly liable. If any of the appellants committed torts (including breaching any duty to
prevent Warren's tort), and that tort caused the damage caused by Warren’s tort, they would be
concurrently liable with Warren.

App. 0270P (6th Cir.); Modbury Triangle Shopping Centre Pty. Ltd. v Anzl, [2000] HCA 61, 205
C.L.R. 254 at para. 29.

67

(1945), 70 C.L.R. 256 at pp. 261-2 (H.C.A.).
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[38] Individua parties can be joint tortfeasors when they act collectively in committing atort.®
Joint liability in torts generally only ariseswith intentional torts, and generally only wherethere has
been some element of conspiracy or agreement to commit the tort.

[39] A particular manifestation of joint liability ariseswhenanumber of tortfeasorsact in concert,
and the plaintiff suffersdamage, although it isimpossibleto tell exactly which tortfeasor caused the
damage. In such circumstances all of the tortfeasors are held liable.®® In Thorpe v. Brumfitt® a
number of persons had blocked aright of way, but no one of them could be shown to have caused
damageto the plaintiff. The Court held:

Then it was said that the Plaintiff alleges an obstruction caused by
several personsacting independently of each other, and doesnot shew
what share each had in causing it. It is probably impossible for a
person in the Plaintiff's position to shew this. Nor do | think it
necessary that he should shew it. The amount of obstruction caused
by any one of them might nat, if it stood alone, be sufficient to give
any ground of complaint, though the amount caused by them all may
be a serious injury. Suppose one person leaves a wheelbarrow
standing on away, that may cause no appreciableinconvenience, but
if ahundred do so, that may cause a serious inconvenience, which a
person entitled to the use of theway hasaright to prevent, anditisno

08 TheKoursk, [1924] P. 140, [1924] All E.R. Rep. 168; Martin v. Martin, (1996) 176 N.B.R.(2d) 178
(C.A)) at paras. 40-43: Mainland Sawmills Ltd. v. United Steel, Paper etc. Workers I nternational
Union Local 1-3567, 2007 BCSC 1433, 62 C.C.E.L. (3d) 66 at paras. 167 ff.

09 Cook v. Lewis, [1951] S.C.R. 830, [1952] 1 D.L.R. 1; Hanke v. Resurfice Corp., [2007] 1 S.C.R.
333, 2007 SCC 7 at para. 27; Fairchild v. Glenhaven Funeral Services Ltd., [2003] 1 A.C. 32,
[2002] UKHL 22 at paras. 38, 39, 158; Raywalt Construction Co. v. Bencic, 2005 ABQB 989, 58
Alta. L.R. (4th) 266, 386 A.R. 230 at paras. 331-64. Mainland Sawmills Ltd. v. United Steel, Paper
etc. Workers International Union Local 1-3567, 2007 BCSC 1433 at para. 186.

0 (1873), 8 Ch. App. 650.
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defence to any one person among the hundred to say that what he
does causes of itself no damage to the complainant.

Likewiseif anumber of persons act so asto incite atort by some of them, they may all be liable.
Thusif alarge group of people cause a nuisance, or engagein an intentional trespass, no individual
inthe group can avoid responsibility; theanonymity of the mob does not provideimmunityfrom tort
liability.

[40] Multiple parties can aso beliablefor the same accident or damage when their separatetorts
concurrently combineto create one accident or one body of damage. This can happen, for example,
when two parties contemporaneously or sequentially commit independent torts, and those two torts
combineto cause a single accident.”

[41] Theseappeals, however, raise adifferent and discreteissue: whether one party can beliable
for the intentional tort of another outside these traditional categories. It will be seen that the
appellants were held liable, in one way or another, for failing to take reasonable steps to prevent
Warren from committing his tort. Thisin turn depends on the existence of alegal duty of care on
those appellants to take reasonabl e care to prevent Warren from committing that tort. Thisliabilityis
based on what might be called “layered torts’: the tort of one tortfeasor (the ancillary or secondary
tortfeasor) isin failing to prevent thetort of another tortfeasor (theimmediate or primary tortfeasor,
in this case Warren).”? Theimmediatetortfeasor is the one who committed the primaryor immediate
tort, and the ancillary tortfeasor isliable for having failed to take reasonabl e stepsto preventit. Even
wheretheimmediatetort isintentional, the ancillary tort will almost invariably sound in negligence.

The Proper Approach to Responsihility for the Torts of Others

" For example, if one motorist is speeding, and another motorist makes an unsafe left turn,

resulting in an accident that injures a passenger, the two drivers may be concurrent tortfeasors.
It is also possible for two concurrent torts to cause the same damage, even if there is no
common accident, although this situation is rare. See for example Dow v. Hutchings, 2007 BCCA
148, 66 B.C.L.R. (4th) 78 at paras. 22-25, leave to appeal refused [2007] 3 S.C.R. ix.

& The immediate tortfeasor is referred to as a “third party” in C. Mclvor, Third Party Liability in
(Oxford: Hart Publishing, 2006), but the term “third party” has another meaning in law and
confusion in terminology should be avoided.

—
o
—
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[42] What general principlesunderlieholding one person responsiblefor thetort of another? The
law hastaken many different approachesinits struggleto deal with theresponsibility of one partyfor
thetorts of another. On some occasionstheissueisdealt with asamatter of theexistenceof adutyin
tort. Sometimesit isdealt with by enhancing the standard of care. 30n other occasionsthe matter is
dealt with as a question of causation, including use of the concept of novus actus interveniens ™
Sometimes the concept of novus actusinterveniensis described as a“ defence”.” In yet other cases
the problemisdealt with based on whether the resulting damagewas foreseeabl e or too remote.Few
casesdiscuss any policy implications of holding onetortfeasor responsiblefor theintentiond tortsof
another. Few conduct a full Cooper analysis.”

[43] Inour view, the proper approach isto deal with responsibility of the ancillary tortfeasor for
the immediate tort as a matter of the existence of a duty of care. Thisis because the duty analysis
specifically considersthe policy implications of findingliabilityfor thetortsof others, somethingnot
required in the alternative approaches. The duty analysisincorporates any issues of foreseeability.
When, for example, the issue is dealt with as one of causation, the discussion often centers on
whether the conduct of the immediate tortfeasor “ broke the chain of causation”. Theissue becomes
whether as a matter of law the degree of causation that exists between the act or omission of the
ancillary tortfeasor and the damageis sufficiently proximate to be recognized in the law. Whether
that is the case involves important questions of policy concerning whether the ancillary tortfeasor
should be responsible for the torts of the immediate tortfeasor, particularly if the immediate
tortfeasor is not under the moral, legal, or physical control of the ancillary tortfeasor. Under the
causation analysis, however, the policy discussion is not explicit. The duty analysis, on the other
hand, specifically considers policy issues at severa levels.

[44] Professor Klar’’ draws a distinction between two situations:
In the first, the defendant breaches a duty of care and injures the

plaintiff. Subsequently, the act of a stranger, or even the plaintiff,
exacerbates the initial injury. In this case, a true remoteness issue

& Smith v. Littlewoods Organisation at pg. 273; Stewart v. Pettie, [1995] 1 S.C.R. 131 at

paras. 50-56.
74 See for example Lamb v. Camden London Borough Council, [1981] Q.B. 625 at pg. 642
(C.A)); P. Perl (Exporters) Ltd. v. Camden London Borough Council, [1984] Q.B. 342
(C.A) at pp. 350-52; Jones v. Shafer Estate, [1948] S.C.R. 166.
I8 See the Trial Reasons at para. 640.
e Set out in Cooper v. Hobart, [2001] 3 S.C.R. 537, 2001 SCC 79, discussed infra, paras. 47-
98.

7

L.N. Klar, Tort Law (3d) (Toronto: Carswell, 2003), at pg. 439.




arises. The question for the court is whether the second act, with its
injurious results, should be considered to be within the risk set into
motion by the defendant, and thus reman the defendant’s
responsibility, or whether the act should be seen as a novus actus
interveniens severing the causal connection.

A second typeof problem, which isincorrectly seen asanovus actus
problem, is entirely different. It goesto the heart of the defendant’s
duty itself, and asks whether a defendant can be responsible for the
misconduct of third parties, based on aduty to take reasonablecareto
have prevented this misconduct from occurring. Thisissueisinitially
not one of remoteness, but of duty. Having determined the duty
guestion, the issue of liability for the acts of the third-party will be
resolved based on whether the duty was breached and whether this
breach, i.e., failing to control thethird party, was both the factual and
proximate cause of the plaintiff’sinjury. (emphasis added)
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These appeals raise the second type of problem identified by Professor Klar, namely whether one
defendant should be liable for the tort of another (Warren), and that calls for a duty analysis.

[45] Attempts to deal with the responsibility of the ancillary tortfeasor for the acts of the
immediatetortfeasor asamatter of causation (by considering whether anovusactusinter veniens has
caused a break in the chain of causation) are circular. This can be seen by the proviso in some of the
cases discussing the issue, that novus actusinterveniensis no answer when the act of theimmediate
tortfeasor was “the very kind of thing” that the ancillary tortfeasor should have anticipated.’® Asthe
respondents succinctly put it in their factum (at para.161):

A third person’ sact cannot be both aforeseeabl e risk which imposes
aduty of care on the defendant and at the same time a defence to a
claim for abreach of that very duty.” (emphasisin original)

78
1037-8.

79

For example, Dorset Yacht Co. Ltd. v. Home Office, [1970] A.C. 1004 at pp. 1028, 1030,

This very point was made by Oliver L. J. in P. Perl (Exporters) v. Camden LBC, [1984] Q.B. 342
(C.A) at pg. 353, and Lord Goff in Smith v. Littlewoods Organisation at pg. 272. See also C.
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Wherethe duty of care extendsto “thevery thing” of preventing the deliberate acts of others, novus
actusinterveniensis not an answer, and wherethe duty of care does not extend that far, novus actus
interveniensand similar issues of causation areirrelevant. In caseswhereaparty isallegedto owea
duty of care to prevent the deliberate acts of another tortfeasor, it is appropriate to deal with the
resulting issues during the Cooper duty analysis, not as a matter of causation.

Mclvor, Third Party Liability in Tort, (Oxford: Hart Publishing, 2006) at pg. 19.
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[46] Theissue can beillustrated by cases such as Stansbie v. Troman,® where a decorator was
held liablefor ahousebreaking when he negligently left the houseunlockedfor afew hours, although
this casewas actually decided asamatter of contract. The argument of the defendant wasthat theact
of thethief wasanovusactusinterveniens Thereply wasthat the conduct of the thief wasthe*very
kind of thing” that should have been foreseen. The more helpful approach isto examinewhether the
duty of the decorator extended to taking reasonabl e steps to exclude thieves, by locking the door.
What must be the “very kind of thing” is the scope of the duty, not the causative effect of the
negligence. Once it is determined that the duty in question extends to taking reasonable steps to
prevent intentiona torts of others, the foreseeability analysisis largely exhausted. Implicit in the
finding of liability isafinding that the thief would not have gained entry if the door had beenlocked.
Apart fromthat, little further causative analysisisrequired onceit isaccepted that the duty extended
to taking reasonabl e steps to prevent thefts. If theimmediate tortfeasor did morethanjust steal while
in the house, further analysis might be required.

The Test for Duty

[47] InCanadathetest for determiningwhether aduty of carein negligenceexistsisknownasthe
Cooper test, or the modified Annstest, derived from Annsv. Merton London Borough Council,®*
which itself built on Donoghuev. Stevenson,*; see Cooper v. Hobart.® Duty may for this purpose
be defined as* an obligation, recognised by law, to take reasonable careto avoid conduct that entails
an unreasonable risk of harm to others” &

[48] Recognizingaduty of carein tort requiresthat the plaintiff establish each of thefollowing:®

() that the harm complained of is areasonably foreseeabl e consequence of the
alleged breach;
(i)  that there is sufficient proximity between the parties that it would not be
unjust or unfair to impose a duty of care on the defendants:
@ “Proximity” describesthetypeof relationship in which aduty of care
to guard against foreseeable harm may rightly be imposed.

80 [1948] 2 K.B. 48 (C.A.). Since the duty to protect against the acts of third parties was foundin

the covenants in the contract accepted by the decorator, Stansbieis not a case about “duty” at
common law.
8t [1978] A.C. 728.
82
[1932] A.C. 562.
83 [2001] 3 S.C.R. 537, 2001 SCC 79, at paras. 21 ff.
84 Odhavji Estate v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263 at para. 45.

8 See Odhavji Estate at paras. 45-52; Cooper at paras. 21 ff.
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(b) In performing the anaysis the court looks at categories of
relationshipsthat have previously been recognized as creating a duty
in tort, and analogiesto them;
and
(iti)  that there exist no policy reasonsthat would make the imposition of the duty
unwise or unfair, so as to negative or
otherwiserestrict that duty. Since at this stage
of the analysisone is generally dealing with a
situation outside establishedcategories, policy
factors will play an especially important role
once they are reached.
[49] The duty that must be located is aduty in tort. A duty in contract®® or on some other legal
basis is not sufficient, nor is a mere moral or social duty.®” A statutory duty does not necessarily
create a duty in tort.® In this case, the duty must be a duty in tort to answer in damages to the
respondents that is wide enough to cover the damage caused by the tort of an independent person
(Warren). Unless such aduty can befound to exist, the appellantsare not liablefor the consequences
of Warren'sacts.

[50] Thefirst part of the duty analysis raises two questions. The first is whether the harm that
occurred was a reasonably foreseeable consequence of the defendant’ s act.®® The second examines
features of the relationship (other than foreseeability) to see whether there are reasons,
notwithstanding forseeability, that tort liability shouldnot berecognized.®° Proximityfactorstending
to negateliability could arise from the relationship between the plaintiff and the defendant, or more
likely because of the lack of arelationship between thetwo.” The essential questioniswhether itis
just and fair to impose a duty of care on the defendant, given the nature of the relationship.*

[51] Itisnot necessary to conduct afresh proximityanalysisif previousdecisionshave recognized
a duty in the type of case presently before the Court. The Cooper analysis therefore includes

86 Pinkerton’s contractual obligations to Royal Oak are not automatically coextensive with its

duty in tort to others: see paras. 111-2, infra.
87 Childs v. Desormeaux, 2006 SCC 18, [2006] 1 S.C.R. 643 at para. 10.
88 Canada v. Saskatchewan Wheat Pool, [1983] 1 S.C.R. 205; Stewart v. Pettie, [1995] 1S.C.R.131 at

para. 36; Stovin v. Wise [1996] A.C. 923 at pp. 952-3, 954-5.

89 Discussed infra, paras. 53-55.

%0 Cooper at para. 30; Childsat para. 12.

91

Discussed infra, paras. 56-59.

9 Odhavji Estate at para. 50; Hill v. Hamilton -Wentworth Regional Police ServicesBoard, 2007 SCC

41, [2007] 3S.C.R. 129 at para. 23.
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considering whether there are any established categoriesof caseswhereancillarytortfeasorsareheld
liablefor thetorts of other tortfeasors. If so, then aprima facie duty of care arises. The categories of

cases relevant to these appeals are discussed infra, paras. 60-75.

[52] If thefirst stageof the Cooper analysisleadsto the conclusion that a prima facie duty of care
exists, then one moves on to the second stage: an examination of policy considerations negating the
imposition of a duty on one defendant for the torts of another. Those policy considerations are
discussed infra, paras. 78-89.

Foreseeability

[53] The first stage of the test requires foreseeability. In law, “foreseeable’” does not mean
“imaginable”. The human mind is capable of imagining all sorts of fantastic and bizarre situations,
but that does not make them “foreseeable” in law. The legal concept of foreseeability incorporates
the idea that the event is not only imaginable, but that there is some reasonable prospect or
expectation that it will arise. As Oliver L.J. said:*

Few thingsareless certainly predictablethan humanbehaviour,and if
one is asked whether in any given situation a human being may
behave idiotically, irrationally or even criminally the answer must
alwaysbethat that isapossibility, for every society hasits proportion
of idiots and criminals. It cannot be said that you cannot foresee the
possibility that peoplewill do stupid or criminal acts, because people
are constantly doing stupid or criminal acts. But the question is not
what is foreseeable merely as a possibility but what would the
reasonable man actually foresee if he thought about it, and all that
Lord Reid seems to me to be saying® is that the hypothetical
reasonable man in the position of the tortfeasor cannot be said to
foresee the behaviour of another person unlessthat behaviour issuch
aswould, viewed objectively, be very likely to occur.

Thelegal concept of foreseeability, as one component of theduty analyss, engages the boundaries of
the events for which the law feels the defendant should properly be held responsible.

[54] Asnoted, all sorts of bizarre conduct by humans can be imagined, although not necessarily
foreseen in the legal sense. In recognition of the problems of holding one defendant responsible for
thetorts of another, some cases have required an enhanced level of foreseeability in these situations.
It is sometimes said that the act of the immediate tortfeasor must have been “very likely to occur”

9 In Lamb v. Camden LBC, [1981] Q.B. 625 at 642 (C.A.). See aso Modbury Triangle Shopping
Centre Pty. Ltd. v. Anzil, [2000] HCA 61, 205 C.L.R. 254 at paras. 99, 135.

9 InDorset Yacht Co. Ltd. v. Home Office, [1970] A.C. 1004.
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before the law will consider it to have been foreseeable.® The hi gher test proposed reflects the
disinclination of the law to hold the ancillary tortfeasor liable for the actions of the immediate
tortfeasor.

Dorset Yacht at pg. 1030; Smith v. Littlewoods Organisation Ltd., [1987] A.C. 241 at pp.
257-9; Lamb v. Camden LBC, [1981] Q.B. 625 at pg. 642 (C.A.).
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[55] Thetria judge held that Warren's act was just an extension of the other bombings and the
threats of violence that occurred during the strike and was therefore foreseeable. It is of course
imaginable that if a person operated a mine, and had explosives in that mine, that someone would
break into the mine, steal explosives, and deliberately set abomb that would go off when aman car
drove over it. The scenario ismore likely in the midst of aviolent strike. The law does not require
that the exact way that the damage materialized be foreseeable, so long asit arises within the scope
of the foreseeablerisk. But even so, Warren’ sact was not necessarily foreseeablein law asaresult.
The improbability of the scenario, combined with the intervention of an intentional act of another
party (Warren), pushes the legal concept of foreseeability to the edge, and overlaps with the policy
reasonswhy one defendant should not be liable for theintentional tort of another.” Forseeability in
this context is a mixed question of fact and law, the decision of the trial judge does not disclose
pal pable and overriding error, and the finding of foreseeability should therefore underlie this duty
analysis.

Proximity

[56] The next issue is whether there is proximity between the ancillary tortfeasor and the
plaintiffs. Proximity measurestherelationship betweentheparties,that is, between each defendart or
class of defendantsand each plaintiff or class of plaintiffs. As previously noted, the proximity must
be with respect to the risks that have materialized. It is, for example, easier to see proximity
(respecting the risks created by immediate tortfeasors) between Pinkerton’s or the RCMP and the
respondents, than it isto see proximity between the GNWT and the respondents. Thisisbecausethe
mandate of Pinkerton’ sand the RCM P extendedto the conduct of other persons,whereasthe primary
mandate of the GNWT related to workplace safety issues. Thus, the proximity of each appellant to
the respondents is subject to separate analysis.

[57] Inlaw “proximity” is not just a matter of physical or temporal juxtaposition.” Proximity
denotes the type of relationships that the law recognizes as giving rise to a duty of care, and

% Seeinfra, paras. 78-89, and James v. Meow Media, Inc., 90 F.Supp.2d 798 (W.D.Ky. 2000) at pp.

803-5, affm’d 300 F.3d 683; 2002 Fed. App. 0270P (6th Cir.).

o Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41, [2007] 3 S.C.R. 129

at para. 29.
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accordingly determining whether “proximity” exists between a plaintiff and the defendant also
involves considerations of policy internal to the relationship between the parties.® Policy
considerations also comeinto play in the second stage of the duty analysis, but they relateto matters
external to the relationship between the parties, namely the effect of recognizing a duty of care on
other legal obligations, the legal system, and society general Iy.99

Cooper a paras. 25, 30.

Cooper a paras. 28, 37.
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[58] Genericdescriptionsof thetypeof relationshipsthat create sufficient proximity aredifficult
to apply. For example, it has been said that the relationship must be “ close and direct” .*® Factorsto
consider include “expectations, representations, reliance, and the property or other interests
involved”.™™ To create more certainty in tort law than these general descriptions permit, the law
identifies categoriesof casesin which proximity exists'® New categoriesareidentified, in part, by
analogy to existing categories.

[59] Finding sufficient proximity does not necessarily define the scope of the duty that the
defendant owesto the plaintiff.'® It is possible for the defendant to be proximateto theplaintiffwith
respect to somerisks, but not others. In Cooper™™ the Court recognized one established category of
proximity as being “where the defendant’ s act foreseeably causes physical harmto the plaintiff”. It
does not necessarily follow that proximity also exists “where the defendant fails to prevent the
foreseeable, deliberate criminal act of another party that causes physical harm to the plaintiff”. For
example, an inspector of mines may be proximate to the miners with respect to unsafe working
conditions, but not with respect to risksarising from labour relations, or risksfrom the criminal acts
of other parties. Whilethe status of “an occupier” is an accepted category of duty, theexistenceof an
occupier’ sduty of care doesnot defineits scope, or, particularly, therisksit engages. The proximity

100 Cooper at para. 32.

101 Cooper at para. 34.

102 Cooper at paras. 31, 36; Childsat para. 15; Hill v. Hamilton-Wentworth Regional Police Services
Board, 2007 SCC 41, [2007] 3 S.C.R. 129 at para. 25.

103 Modbury Triangle Shopping Centre Pty. Ltd. v. Anzl, [2000] HCA 61, 205 C.L.R. 254 at paras.
102-6.

104 At para. 36.
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analysisthereforeinvolves not only identifying whether the respondents were proximate (requiring
an examination of the relationship between the appellants and the respondents), but also invol vesan

examination of whether therisk in question was engaged by the proximity between the parties. The
scope of any duty that the appellants owed the respondents only emergesfrom the full application of
the Cooper test.

Recognized Categories of Responsibility for the Torts of Others

[60] A partof the Cooper duty analysisisto see whether the casein question fallsinto acategory
of casewhere aduty of care has previously been recognized.'® If so, afresh proximity analysismay
not berequired. Thereare afew such categorieswhere an ancillary tortfeasor hasbeen heldto owea
duty with respect to the immediate tort, but they are not easy to define, and the results of the duty
analyses are sometimes inconsistent.

[61] Inthiscase, the survivors of the nine miners pleaded that Warren’ sact of setting the bomb
was“negligent”. It is pleaded in the Fullowkaaction that he negligently placed abombin suchaway
that when it went off, it was foreseeabl e that someone would get injured. He having been convicted
of nine counts of murder, Warren’ sact was clearly abattery, and this pleading is entirely artificial.
O'Neil’s pleading is more direct. There are cases where the ancillary tortfeasor is alleged to be
responsiblefor thenegligence of theimmediatetortfeasor. Thiscaseshould, however,be treatedasa
situation where the ancillary tortfeasors are charged with liability for the intentional tort of the
immediatetortfeasor (Warren). Theanalysismust, therefore focuson whether thereare categories of
cases where liability of that type has been imposed on ancillary tortfeasors.

105 Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41, [2007] 3

S.C.R. 129 at para. 25; Childs at para. 15; Caparo Industries plc v. Dickman, [1990] 2 A.C.
605 at pp. 618, 628, 635; J.D. v. East Berkshire Community Health NHS Trust, [2005] UKHL
23, [2005] 2 A.C. 373 at para. 100.
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In what circumstances have ancillary tortfeasors been held liable for the torts of immediate

tortfeasors? Unsuccessful attempts have been madeto holdregulatorsliablefor theintentional torts
of the personsthey regulate: Edwardsv. Law Society1® Even attemptsto makeregulatorsliablefor
the negligence of the regulated parties have generally been unsuccessful, making it highly unlikely

they would be liable for intentional acts.

107

Kun-

106 2001 SCC 80, [2001] 3 S.C.R.562 (Law Society not liable for thefts by member). See also Yuen
Yeu v. Attorney-General of Hong Kong, [1988] A.C. 175.
107 Cooper v. Hobart (regulator of mortgage brokers not liable for bankruptcy); Rogers v. Faught
(2002), 212 D.L.R. (4th) 366 (Ont. C.A.) (College of Dentists not liable for negligence of member or
“inadequate risk management”); Holtslag v. Alberta, 2006 ABCA 51, 55 Alta. L.R. (4th) 214
(regulator not liable for approved but deficient products); Burgess (Litigation Guardian of) v.
Canadian National Railway Co. (2006), 85 O.R. (3d) 798 (C.A.), leave to appeal refused [2007] 1
S.C.R. vii (Transport Canada not liable for train wreck); Street v. Ontario Racing Commission, 2008
ONCA 10, 88 O.R. (3d) 563 at para. 17 (Commission not liable for default of trainer).
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[63] InDevioov. Canada™® (apre-Cooper decision) aregulator wasfound liablefor allowing a

grain merchant to operate with insufficient security, but that case did not involve an intentional tort
by the merchant. In Finney v. Barreau du Québec,'® the Barreau was found liable for failing to
discipline alawyer. Thiswas not a case of the regulator failing to anticipate and prevent atort, but
rather a case wheretherewas actual knowledge of what thelawyerwas presentlydoing, coupledwith
afailureto respond and a“ clearly identified victim”. Theresult in Finney is based on afinding of
gross negligence amounting to bad faith, and it is an extreme case. InMcClelland v. Stewart,™° the
Court refused to strike a claim that the College of Physicians was liable for sexual assaults by a
doctor, although theissue of actual liability was not adjudicated Theresponderntsrelied on Swanson
Estate v. Canada,™"" where Transport Canada was held liable for a plane crash resulting from a
failureto inspect and poor maintenance. The result would likely have been different if the plane had
crashed because there was a bomb on board .

108 (1991), 129 N.R. 39 (F.C.A.).

2004 SCC 36, [2004] 2 SC.R. 17.

110

2004 BCCA 458, 31 B.C.L.R. (4th) 203.

111

[1992] 1 F.C. 408, 80 D.L.R. (4th) 741 (C.A.).

ne Swanson Estate was decided before Cooper, and it is unclear if the result would be the

same under the Cooper analysis. See Burgess v. Canadian National Railway Co. (2006),
85 O.R. (3d) 798 (C.A.), leave to appeal refused [2007] 1 S.C.R. vii.
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[64] Corrections officials have sometimes been held liable for assaults by one prisoner on
another ™3 Liability sometimes attaches not just because of the background risks of the prison, but
because of particular knowledge or warningsthat the plaintiff was exposed to an enhanced risk. The
degree of control that the prison has over prisoners, which far exceeds the control the ancillary
tortfeasor usually has over the immediate tortfeasor, is obviously a factor in these cases. Also
relevant isthelack of freedom and autonomy of the plaintiff, who has adependent relationship with
the corrections officials.

s Guitarev. Canada, 2002 FCT 1170, 224 F.T.R. 272; Miclash v. Canada, 2003 FCT 113,227 F.T.R.

116; McLellan v. Canada (Attorney General), 2005 ABQB 486, 382 A.R. 287; Williamsv. St. John
(City) (1985), 66 N.B.R. (2d) 10 (C.A.) (police liable when 21 prisoners die in afire started by a
prisoner); Petev. Axworthy, 2005 BCCA 449, 45B.C.L.R. (4th) 311, leave to appeal refused [2006]
1 S.C.R. xiii, (no liability for assault on facts); Wiebe v. Canada (Attorney General), 2006 MBCA
159, 212 Man. R. (2d) 99, leave to appea refused [2007] 1 S.C.R. xvi (no liability as assault not
foreseeable); C. Mclvor, Third Party Liability in Tort, (Oxford: Hart Publishing, 2006) at pp. 131-2.
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[65] Corrections officials have sometimes been held liable for damage caused by escaping
prisoners: Dorset Yacht Co. Ltd. v. Home Office,** again a case decided before Anns and Cooper.
It isone thing to hold corrections officials responsible for the torts of prisoners under their control,
and quite another thing to hold them responsible for torts of the prisoners once those prisoners have
left their control. Once the prisoner has escaped the control of the prison, to hold the prison liable
potentially makesthe prison aninsurer of whatever the escapee might do. Dorset Yacht heldthat the
subsequent tort of the escaped prisonerswas“thevery kind of thing that isforeseeable”.Presumably
the very thing that is foreseeable with an escaping prisoner is that he will attempt to put as much
distance between himself and the prison as possible. The prisonersin the Dorset Yacht case were
being held on an island, and they stole a yacht to escape. What was found foreseeable was that the
prisonerswould seek amethod of leaving theisland, not that they would commit tortsin general.**
The immediate tort was directly related to the escape itself. Lord Diplock, thought the duty of the
corrections officialswould not extend to torts of the prisoner after the escapewas complete.™® The
ratio of the case is not that prison officials are liable for every tort of an escaping
prisoner.™’

[66] Theescaped prisoner casesinvite the question of whether the prison isliablefor the torts of
prisoners who have been released on parole.™*® Assume two identically situated prisoners, one of
whom isreleased on parole, and the other of whom escapes oneweek before heiseligiblefor release
on parole. Assumethey both commit an intentional tort within 24 hoursof obtainingtheir freedom.1f
the granting of parole, and the escape, can both be traced to negligence of the corrections officials,
arethey liablefor the tort? In both cases the immediate tortfeasor was once under the control of the
ancillary tortfeasor, but is now no longer under his control. Holding the ancillary tortfeasor
responsible for the intentional torts of immediate tortfeasors who are no longer under their control
appears extreme.

[67] A hospital was found to be liable when a demented patient assaulted another patient."® A
hospital was not liable when it discharged a voluntary psychiatric patient who subsequently was

14 [1970] A.C. 1004.

s See Lamb v. Camden LBC, [1981] Q.B. 625 (C.A.) at pp. 634-5, 643; Smith v. Littlewoods
Organisation at pp. 261-2; Toewsand Snesar v. MacKenze, [1980] 4 W.W.R. 108,18 B.C.L.R. 157
(CA.) at pp. 132-3.

116

At pp. 1062, 1070-71.

n Cases like J.S. v. Clement (1995), 22 O.R. (3d) 495, 122 D.L.R. (4th) 449, (where the prison

was held liable for a sexual assault by an escapee) are of doubtful authority.

118

See for example Toews and Snesar v. MacKenze, [1980] 4 W.W.R. 108 (B.C.C.A.) at pp. 132-3;
Swan v. South Australia (1994), 62 S.A.S.R. 532.

1 Wellesley Hospital v. Lawson, [1978] 1 S.C.R. 893 at pg. 896. See also C. (C.L.) v. Lions Gate
Hospital, 2001 BCSC 1505, 95 B.C.L.R. (3d) 347; Robertson v. Adigbite, 2000 BCSC 1189, 2

C.C.L.T. (3d) 120; C. Mclvor, Third Party Liability in Tort, (Oxford: Hart Publishing, 2006) at pp.
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involved in an accident.”® A school was not liable for an assault by atroubled student."* Theseare

also caseswherethe ancillary tortfeasor had some element of control over theimmediatetortfeasor,
but that was not sufficient to found liability.

133-4.

120

Wenden v. Trikha (1991), 116 A.R. 81, aff'd 135 A.R. 382, leave to appeal refused [1993] 3S.C.R.

ix; but compare Ahmed v. Stefaniu (2006), 275 D.L.R. (4th) 101, 216 O.A.C. 323, leave to apped
refused [2007] 1 S.C.R. xv, where ajury found such liability.

121

Kendal v. St. Paul’s R.C.S.S. Div. No. 20., 2004 SKCA 86, 25 C.C.L.T. (3d) 25.
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[68] Asageneral rule, parentsarenot liablefor thetorts of their children."”? However in Yellev.

Children’s Aid Society of Ottawa-Carleton'® the Society was held responsible for an arson by a
child in the care of foster parents.

[69] Commercial hosts have been found liable for the torts of intoxicated persons, subject to the
proof of causation. A commercial host owes a duty to the driving public with respect to the risk
created by driverswho becomeintoxicated at the host’ spremises,but not necessarily to the point that
the commercial host has to take positive steps to prevent the intoxicated driver from driving.*?*
Social hosts are not similarly liable. In these cases the tort of the immediate tortfeasor (the
intoxicated person) is usually negligence, not an intentional tort."*

122 Shannon v. T.W. (Litigation Guardian of), [2002] C.I.L.R. G-1570 (Ont. S.C.); Smith v.
Leurs (1945), 70 C.L.R. 256; Snaak (Litigation Guardian) v. Dominion of Can. Gen. Ins.
(2002), 61 O.R. (3d) 230 (C.A.); C. Mclvor, Third Party Liability in Tort, (Oxford: Hart
Publishing, 2006) at pg. 25. Cases where the damage is caused by a child who is too young
to form an intention to act fall into a different category, e.g. Carmarthenshire County
Council v. Lewis, [1955] A.C. 549.

123 (2002), 218 D.L.R. (4th) 168 (Ont. S.C.J.).
124 Stewart v. Pettie, [1995] 1 S.C.R. 131.
125 See Childs v. Desormeaux; Stewart v. Pettie, [1995] 1 S.C.R. 131; Calliou Estate

(Trustee of) v. Calliou Estate, 2002 ABQB 68, 99 Alta. L.R. (3d) 390; Hunt v. Sutton
Group Incentive Realty Inc. (2002), 60 O.R. (3d) 665 (C.A.).
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[70] Owners of motor vehicles are not liable for torts committed by persons who steal their
vehicles, even if the owner wasallegedly negligent in allowing the theft. The owner has no control
over the thief after the theft takes place.?®

[71] Thecasesconsideringtheliability of occupiersof property for thetorts of other personswho
happen to be on the premises generate mixed results. There are cases where occupiers have been
found liable for the intentional criminal acts of such persons. Examplesinclude:

Okanagan Exteriors Inc. v. Perth Developments Inc.*’- owner liable for fire probably
caused by trespassing vagrants.

Truong v. Saskatoon (City)**®
fence.

- contractor liable when unknown person removes safety

126 Tong v. Bedwell, 2002 ABQB 213, [2002] 6 W.W.R. 327; Campiou (Estate) v. Gladue,
2002 ABQB 1037, [2003] 4 W.W.R. 536; Moore v. Fanning (1987), 60 O.R. (2d) 225, 41
C.C.L.T. 67 (Ont. H.C.); Canadian Pacific Ltd. v. Swift Current (1991), 88 Sask. R. 281.
127 2002 BCCA 45, 98 B.C.L.R. (3d) 274.

128 2001 SKQB 419, 211 Sask. R. 115.
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Q. V. Minto Management Ltd."®

master key.

- apartment owner liablefor assault by employeewho had a

Allison v. Rank City Wall Canada Ltd."® - apartment owner liablefor assaultin the parkade.

McGinty v. Cook™®

unruly campers.

- campground operator liable for failing to provide protection against

Dufault v. Excelsior Mortgage Corp.™® - hotel liable for “badly behaved and aggressive
youths” who assaulted hotel guest.

On the other hand, there are al so cases where the occupier has been held not to beliable for

the intentional acts of other persons on the premises:

Johnson v. Webb™2 - school not liable for injury during ahockey gamewhich becamemore
aggressive.

leave

129 (1985), 49 O.R. (2d) 531 affm’'d (1986), 57 O.R. (2d) 781 (C.A.).
130 (1984), 45 O.R. (2d) 141, 6 D.L.R. (4th) 144.
181 (1989), 68 O.R. (2d) 650, 59 D.L.R. (4th) 94, affm’d (1991), 2 O.R. (3d) 283 (C.A.).

182 (2002), 14 Alta. L.R. (4th) 343, 310 A.R. 117 affm’d 2003 ABCA 147, 20 Alta. L.R. (4th) 220,
to appeal refused [2003] 3 S.C.R. vi.

133 2002 MBCA 159, [2003] 1 W.W.R. 415.
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Modbury Triangle Shopping Centre Pty. Ltd. v. Anzil™- shopping centre not liable for
assault in parking lot.

G. (E.D.) v. Hammer** - school not liable for assaults by janitor on school premises.

Ortega v. 1005640 Ontario I nc."*- nightclub not liable for murder in its parking lot.

134 (2000), 176 A.L.R. 411 (H.C. Aust.).
185 2003 SCC 52, [2003] 2 S.C.R. 459.

136 (2004), 187 O.A.C. 281 (C.A.), leave to appeal refused [2005] 1 S.C.R. xiv.
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P. Perl (Exporters) v. Camden LBC*" and Smith v. Littlewoods Organisation Ltd.*®

(discussedinfra, paras. 74-5).

[73] Someof the cases holding that the occupier isliable for the torts of others may be the result
of the wording of the occupier’ sliability statutesin question. Others may depend on their particul ar
facts. For example, in Minto the immediate tortfeasor was an employee of the occupier who had
gained access using a master key. The defendant clearly had “ control” over the master keys. There
had been severa earlier incidentsinvolving amaster key, but no warningwas given nor stepstaken.
InMcGinty v. Cook the immediate tortfeasors had a history of misconduct, and consideration had
been given to banning them from the campground. Absent some special factor like this, imposing
liability on the occupier for the acts of persons beyond their control seems unfair.

[74] P.Perl (Exporters) v. Camden LBC wasacase wherethe occupier of property was sued for
not preventing the unknown immediate tortfeasor from breaking into its premises and thereby
obtaining access to the plaintiff’s premises. A similar case is Smith v. Littlewoods Organisation
Ltd., wherethe defendantswere sued for afire started by vandalsin their vacant premisesthat spread
to the plaintiff’s premises. Lord Mackay of Clashfern concluded that liability would only follow if
the conduct of the vandal s (theimmediate tortfeasors) was not just possible, but probable.He treated
the issue as one of foreseeablity, while noting the lack of control that the defendant had over the
vandals, stating: “Control signifies, to my mind, a more extended relationship than would be
involved in simply keeping another off my property” *** Lord Goff saw theissue as one of holding
onetortfeasor liablefor not preventing thetorts of another tortfeasor, holding that such liability was
“very rare” in the common law.** One exceptional circumstance he recognized is where the

187 [1984] Q.B. 342 (C.A)).
138 [1987] A.C. 241.
189 At pg. 265.

140 At pg. 274.
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defendant negligently createsa“ source of danger”, and it isforeseeebl ethat another partywill trigger
that danger ***

[75] The essence of the respondents’ claim based on occupation of the mineisthat by failing to
protect its own premises from Warren, Royal Oak (and Pinkerton’s by accepting the security
assignment) incurred liability to the respondentsfor the tort that \Warren committed against them on
those premises. Aswas said by Oliver L.J.*

The proposition that because | have failed adequately to protect
myself against X’s wrongdoing, | therefore become responsible for
the further wrong which X choosesto doto Y isonewhichis, onthe
face of it, startling.

141

At pp. 272-3.

142

In P. Perl (Exporters) v. Camden LBC, [1984] Q.B. 342 (C.A)) at pg. 356.
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Goff L.J. said:**

Itisof coursetruethat in the present case the plaintiffs do not allege
that the defendants shoul d have controlled the thieveswho brokeinto
their store room [and thereby gained access to the plaintiff’'s store
room]. But they do allege that the defendants should have exercised
reasonable care to prevent them from gaining access through their
own premises; and in my judgment the statement of principle by
Dixon J* is equally apposite in such a case. | know of no case
where it has been held, in the absence of a special relationship, that
the defendant was liable in negligencefor having failed to prevent a
third party from wrongfully causing damageto the plaintiff.

Even accepting the relationship that Royal Oak and Pinkerton’s had with the respondents, it is

“startling” to impose aduty in tort on them to prevent Warren’' sintentional criminal conduct, or to
prevent Warren from having access to the premises so that he could commit his tort.

Policy Considerations

[76] If forseeability and proximity are found, aprima facie duty of careis established, and one
movesto the second stage of the analysis, in which “residual policy considerations” comeinto play:

These arenot concerned with the rel ationshi p betweenthe parties,but
with the effect of recognizing a duty of care on other lega
obligations, thelegal system and societymore generally. Doesthelaw
aready provide a remedy? Would recognition of the duty of care
create the spectre of unlimited liability to an unlimited class? Are
there other reasons of broad policy that suggest that the duty of care
should not be recognized’?145

143 At pp. 359-60.

144 In Smith v. Leurs (1945), 70 C.L.R. 256, quoted supra, para. 36.

145 Cooper at para. 37.
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Thepolicy analysisis particularly important where one person isbeing held responsiblefor thetorts
of others.

[77] Thepolicy portion of the Cooper anaysisis not an open-ended consideration of the policy
reasonsfor or against finding aduty of carein the particular case. The primary policy considerations
in support of aduty are proximity and foreseeability; oncethey arefound thereisaprimafacie duty.
The policy portion of the analysisis therefore primarily negative in nature; it is a search for policy
considerations that would negate that prima facie duty.

[78] Therearesevera overlapping policy considerationsthat bear on whether one person should
be held responsible for the torts of others, especially when the immediate tort is acrime:

@ It is contrary to the principle of individual autonomy that underlies the
common law.'*

(b) It is contrary to the general principle that tort liability is personal, and that
some exceptional reason should be shown for making one personresponsible
for the torts of another .}’

(© It isunfair to hold one person responsible for the acts of someone else that
they do not control.**® Deterrence of unsafe conduct is one objective of tort
law, but liability without control cannot enhance safety in any meaningful
way. Control of the immediate tortfeasor is therefore a key consideration.

(d) It undermines the general principle that tort liability is fault based, in those
cases where the immediate tortfeasor has deliberately evaded the efforts of
the ancillary tortfeasor.

146 Childsat paras. 31, 39; L.C. Klar, Tort Law (3d) (Toronto: Carswell, 2003) at pp. 439-40.

147

Supra, para. 36.

148 L.C. Klar, Tort Law (3d) (Toronto: Carswell, 2003) at pp. 439-41; Lamb v. Camden LBC, [1981]
Q.B. 625 (C.A)) at pg. 644; Smith v. Littlewoods Organisation at pg. 280; Modbury Triangle
Shopping Centre Pty Ltd v. Anzl, [2000] HCA 61, 205 C.L.R. 254 at para. 115.
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(e It is contrary to the genera principle that a person has no duty to intervene
just because he or sheis awarethat the plaintiff is exposed to arisk.'*® Some
principled exception must be identified to warrant imposing a duty.

149 Childs at paras. 31, 39; Graves v. Warner Bros., 253 Mich. App. 486, 656 N.W. 2d 195

(2002) at paras. 9-10; Modbury Triangle Shopping Centre Pty Ltd v. Anzil, [2000] HCA
61, 205 CLR 254 at para. 34.
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H Historically, the courts have been reluctant to imposeliability for afailureby
anindividua to take some positive action.* Even the definition of “duty” is
to “avoid conduct”, not to “take action” .*>! Preventing the intentional act of
another person will generally require apositive act.

(9 It undermines the responsibility of the immediate tortfeasor for his crime,
which is contrary to public policy.*>

These policy considerations negate the imposition of aduty of carein this case.

[79] Thereisone other policy consideration that may inform the analysisin this case. It was not
identified by the trial judge, nor was it argued by counsel, and therefore we raise it to identify the
issue and to outline some of the factorsthat may berelevant to itsanalysisin other cases. That issue
relatesto the effect that threats may have on the duty of care in a situation where the damage that
resulted arose out of the carrying out of those threats.

[80] An undercurrent of the whole of the statements of claim and the trial decision is that the
appellants had a duty to yield or react to the threats of violence that had been made by the strikers.
The “risk” that was foreseeable, and that the appellants were alleged to have a duty to take

150 Stewart v. Pettie, [1995] 1 S.C.R. 131 at para. 37; Childs at para. 31; Modbury Triangle
Shopping Centre Pty Ltd v. Anzil, [2000] HCA 61, 205 CLR 254 at paras. 26-8; Smith v.
Littlewoods Organisation at pg. 271; Stovin v. Wise, [1996] A.C. 923 at pp. 943-3; C.
Mclvor, Third Party Liability in Tort, (Oxford: Hart Publishing, 2006) at pp. 9 ff.; G.H.L.
Fridman, “Non-vicarious Liability for the Acts of Others” (1997), 5 Tort L. Rev. 102 at pg.

116.

151 Odhaviji Estate v. Woodhouse, [2003] 3 S.C.R. 263, 2003 SCC 69 at para. 45.

152 British Columbia v. Zastowny, 2008 SCC 4, 53 C.C.L.T. (3d) 161 at para. 30; H.L. v.
Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401, at paras. 142-3; JamesV.
Meow Media, Inc., 300 F.3d 683; 2002 FED App. 0270P (6th Cir.) at pg. 694; Clunis v.
Camden and Islington Health Authority, [1998] Q.B. 978 (C.A.).
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reasonable steps to prevent or mitigate, was the risk that these threats would be acted upon. One
obvious way to eliminate the risk was to givein to the threats. Does the law of negligencerequirea
defendant to give in to such threats? Is the failure to capitulate to threats of this particular type a
potential source of liability in tort?

[81] Probably no universal answer can be given to these questions. Threats comein many forms.
For greater precision, the scenario contemplated here isthat A has threatened to harm C unless B
does something, or refrains from doing something. If B does not do astold, and A follows through
with the threat and harms C, the argument isthat B isliablein tort to C. This precise scenario must
be distinguished from some other situations that appear on the surface to be similar.

[82] Some of the cases on occupier’sliability speak of the background risk of crime that might
exist in the community at large as being a*“threat”, athough in that context the word is a synonym
for “risk”.

[83] Toillustrate, inJane Doev. Toronto (Metropolitan) Commissioners of Police™ the Police
were aware of a serial rapist who was targeting a particular class of victim. The plaintiff was a
member of that class, and was assaulted. She pleaded that the Police had intentionally kept the
activities of the rapist secret, in order to enhance their ability to catch him. A motion to strike the
action was dismissed, the court holding that the class of potential victimswas sufficiently narrow to
support a finding of proximity under the Cooper analysis. If it was proven that the Police had a
superior level of information about therisk, and there was sufficient proximity totheplaintiff, thena
duty to warn could arise on the facts™ This kind of targeted risk might be termed a “threat”
(athoughit was not so described by the court) but it isnot thetypeof “threat” beingconsidered here.
No onethreatened: “ If you do not dowhat | say, | will assault Jane Doe” . Jane Doeisaduty towarn
case, and while we do not question the reasoning init, it is not the type of situation present in this
appeal 155

153

(1990), 74 O.R. (2d) 225, 72 D.L.R. (4th) 580 (Div. Ct.) leave to appeal refused (1991), 1
O.R. (3d) 416 (C.A)

154 See para. 95 infra.

155

A similar case is Q. v. Minto Management Ltd. (1985), 49 O.R. (2d) 531 affm’d (1986), 57
O.R. (2d) 781 (C.A)).



Page: 51

[84] A differentissueisasoraisedby B.M.v. British Columbia (Attorney General).** Thiswas
a case of domestic violence, where the perpetrator was assaulting, threatening, and harassing his
former partner. It was alleged that the policefailed to take any positive action whenthisconductwas
reported to them, and thusit was argued that the police were liable for damage he eventually caused
to thefamily. Thiswas not aduty to warn case (becausethe victimswerewell aware of therisk), but
rather it was alleged that there was a duty to protect the potential victims. The existence of the duty
was accepted, but the action was dismissed because causation was not proven. Again, thisis not a
case Where the perpetrator threatened: “If you do not do as | say, | will assault the family”.

156 2004 BCCA 402, 31 B.C.L.R. (4th) 61(C.A).
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[85] Another type of threat is a specific warning about an immediate and localized danger. An
example would be an anonymous warning that a bomb had been placed in a building. The
issue is whether those in charge of the building would have any duty in tort to respond, for
example by evacuating the building for a short time. It is likely that a combination of
knowledge of the threat, proximity to the potential victims, and responsibility for safety
would give rise to a duty. For example, a school principal advised of a bomb threat at the
school may well have a duty to respond to that threat, and failure to take any steps could
conceivably attract damages in tort. The question that would follow is whether the response
or lack therefore was reasonable, essentially engaging a consideration of the standard of
ca[ei.t_)g\lo such threats are in issue here, as it is clear there was no forewarning of Warren’s
act.

[86] The threat in this case was of a different kind. It was a targeted threat, made by a
specific group (some of the strikers) and directed at these specific appellants and a specific
lawful activity (the use of replacement workers, combined with aggressive labour
negotiations). The implied threat was that if the mine was not shut down, acts of violence
would continue, and bodily harm was a possibility. The position of the striking Local 4,
CASAW National, and the larger labour movement was that replacement workers should
be banned, in part because the use of replacement workers resulted in violence. In other
words, the threat or “warning” was “If you use replacement workers, there will be violence,
and if there is violence, it will be your fault because you used replacement workers in the
face of our warnings or threats of violence”.

[87] Thetria judge found Warren’s motivation to be to “do something significant to shut the
mine”’ %8 He found that “killing by an unlawful act isbut an elevation or extension of the threatsto
kill” *° Thetrial judgefound that Royal Oak had created, increased or could managetherisk arising
from using replacement workers,*® but the only sense in which it “created the risk” was that it
continued to use replacement workersin the face of thethreats. Royal Oak wasliable becauseit was
“wilfully blind to the clear and present dangersunderground” ,and failed“ to secureand wam” ,*** but
theonly need to “ secure” arose because of the deliberate threats of violence. He held that the mining
inspectors should have used their powersto shut down the mine becauseit was unsafe,'® wherethe

157 In the Air India case the police had apparently developed some intelligence that a bomb may

have been planned, but there was no discreet threat made respecting Air India Flight 182, no
warning was received, and no discrete “demand” for action that would eliminate the threat was
made: Air India Flight 182 Disaster Claimants v. Air India (1987), 62 O.R. (2d) 130.

158 Trial Reasons para. 812.

159 Trial Reasons para. 811

160 Trial Reasons paras. 706-7.

161 Trial Reasons paras. 710, 719.

162 Trial Reasons paras. 825, 833, 836.
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only source of that unsafe condition was the threats that had been made. He implied that by
continuing to allow operation of the mine with replacement workersin the face of these threats, in
circumstances where the appellants could not or did not seal off the mine from intrusions, the
appellants were in breach of a duty in tort.

[88] Asamatter of policy, what effect should threats like this have on the existence of a duty of
care in negligence? Threats of bodily harm create extremely difficult situations for the police,
security officials, governments, and others who must deal with them. Agonizing decisions must be
made. Should one giveinto thethreats, thereby underminingthe ruleof law, and encourag ng further
such acts? On the other hand, how can one stand by and watch the loss of innocent human life? As
Lord Phillips, MR said:*®

In this case the Tribunal is proposing to carry out in Londonderry a
peaceful activity that isnot merely lawful but in the publicinterestin
that it isdesigned to be part of an effectiveinquiry into the deathsthat
were caused on Bloody Sunday. The soldier witnesses' application
raises the issue of whether, and in what circumstances, Article 2%
can require a public authority to desist from a lawful and peaceful
activity because of a terrorist threat. We are not aware of any
Strasbourg jurisprudence that bears directly on this question, but we
think that its answer must turn on matters of fact and degree. If, for
example, a credible bomb threa is received in relation to a building
where a court is sitting, we think that Article 2 would normally
require the court to be cleared while the threat was investigated. At
the same time, the desirability of carrying on lawful activitiesin a
democracy can constitutecompel ling justification for continuingto do
So despite terrorist threats, leaving it to the security agencies to do
thelir best to provide protection in conformity with their Osman duty.

These situations create difficult political and tactical decisions, for which thelaw of negligencemay
not provide answers. Public officials must obviously be accountablefor the way that they respondto
threats; the issue is whether they should be accountabl e through the law of torts. It is arguable that
imposing aduty intort could actually increasethe leveragethat thethreatene has. For policyreasons
it may be that there should be no duty in tort to yield to threats. On the other hand, knowledge of
threats made against a class like the replacement workers could be seen as one of the factorsgiving

163 R. (A.) v. Lord Saville of Newdigate, [2001] EWCA Civ 2048, [2002] 1 W.L.R. 1249 at para.

17
164 The Convention for the Protection of Human Rights and Fundamental Freedoms, s. 2(1)
reads in part: “Everyone’s right to life shall be protected by law.”
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rise to the proximity needed to found aduty of care toward those workers. Whether the response to
those threats was appropriate would then be dealt with as an issue of standard of care.

[89] InChilds'®the Court identified some exceptional situationswherethe defendart isrequired
to take positive steps to prevent damageto the plaintiff:

Running through all of these situations is the defendant’s material
implication in the creation of risk or his or her control of arisk to
which othershave beeninvited. The operator of adangeroussporting
competition creates or enhances the risk by inviting and enabling
people to participate in an inherently risky activity.

This principledoesnot, however, extend to making the defendantliable for everyrisk that isinherent
in a public activity. The defendant is only liable for those risks within its control, or that it has
created, and the law does not require the defendant to completely shut down the public activity to
eliminate the possibility of intentional crimina acts of other persons. Threats of crimina activity
would appear to engage similar considerations.

[90] However, asnoted abovetheissue was neither raised before us by counsel, nor identified in

the court below. It is one of many policy considerations at play on these facts, and it is unnecessary
for usto reach any final conclusions on it to dispose of the appeals.

Conclusion on Duty to Prevent the Torts of Others

165

At para. 38.
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[91] Itisdifficult to find in the case law a unified test to use in determining if one person (the
ancillary torfeasor) hasaduty intort to prevent the torts of another (theimmediate tortfeasor).*® The
analysisof foreseeability, proximity, and residual policy consideraionsdoesnot yielda clear answer.
Thereis no readily discernable pattern in the previously identified categories where one defendant
has been found liable for failing to prevent the tort of another. The issue arisesin relatively few
cases, and few courts have attempted to set out the general principles to be followed. Two themes
however emergefrom the casesfinding an ancillary tortfeasor liable for the torts of others: aspecial
relationship with the plaintiff, or an element of control over the immediate tortfeasor.

[92] InChilds, McLachlin C.J.C. wrote for the whole Court:

31....Dutiesto take positive action in the face of risk or danger are
not free-standing. Generally, the merefact that aper sonfacesdanger,
or hasbecome a danger to others, does not itself impose any kind of
duty on those in a position to become involved. . . .

39. ... Thelaw does not impose a duty to eliminate risk. It accepts
that competent people have the right to engage in risky activities.
Conversely, it permits third parties witnessing risk to decide not to
become rescuers or otherwise intervene. It is only when these third
parties have a special relationship to the person in danger or a
material role in the creation or management of the risk that the law
may impinge on autonomy. . . . (emphasis added)

Inthese quotesthe* person facing danger” isthe potential plaintiff towhomtheduty would be owed.
The person who has “become adanger” isthe immediate tortfeasor. In the context of responsibility
for the torts of others, the persons who “might become involved” are the potential ancillary
tortfeasors, who might owe a duty to the plaintiff to stop the immediate tortfeasor.

[93] The second sentence in this extract from para. 31 of the judgment in Childs discusses the
issue from two perspectives. Firstly, it takes the perspective of the plaintiff as someone “facing
danger”. Next, it views the issue from the perspective of the immediate tortfeasor as someone who
“has become a danger”. While the two paragraphs are not directly linked, a similar dichotomy is
foundin para. 39. It also first approaches the issue from the perspective of the potential plaintiff, by

166 The law is described as “unstructured, unprincipled and incoherent” in C. Mclvor, Third Party

Liability in Tort, (Oxford: Hart Publishing, 2006) at pg. 1. See also G.H.L. Fridman, “Non-vicarious
Liability for the Acts of Others” (1997), 5 Tort L. Rev. 102.
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positing that the potential ancillary tortfeasor might have a*“ specia relationship” with the plaintiff
that would found the duty. Next it views the situation from the perspective of the ancillary tortfeasor
having had a “material role in the creation or management of the risk” posed by the immediate
tortfeasor. In other cases, thisrole in the creation or management of the risk is often put in terms of
the ancillary tortfeasor having “control” over the immediate tortfeasor or the situation.

[94] One can therefore say that in most (if not al) cases where one defendant (the ancillary
tortfeasor) is held to owe aduty to prevent the tort of another defendant (the immediate tortfeasor),
thereis either aspecial relationship between the ancillary tortfeasor and the plaintiff, or an element
of control by theancillary tortfeasor over theimmediate tortfeasor, or somecombination of thetwo.
To quote Prof. Fleming:*®’

Ordinarily, it istrue, the law does not demand that oneinterferewith
the activities of another for the purpose of preventing harmto him or
strangers, but certain relations call for special assurances of safety in
accordance with prevailing assumptionsof social responsibility. Such
a special relation may subsist either between the defendant and the
injured person who is entitled to rely upon him for protection or

between the defendant and the third party who is subject to the
former's control. (emphasis added)

Whilean element of control between the ancillary and immediate tortfeasor can also be described in
termsof a“special relationship”, itislessconfusing if thisterminology isreserved for relationships
between the plaintiff and the ancillary tortfeasor. Describing both of two quite different things as
“gpecial relationships’ isunhelpful. Thelink between theancillaryand immediatetortfeasar isbetter
described simply as “control”.

167 The Law of Torts (9th ed.) (Sydney: Law Book Company, 1998) at pg. 168, and see Joachim

Dietrich, “Liability in Negligence for Harm Resulting from Third Parties’ Criminal Acts: Modbury
Triangle Shopping Centre Pty Ltd. v. Anzil’ (2001), 9 Torts L.J. 152 at pp. 161-63; M.I. Hall,
“Duty to Protect, Duty to Control, and the Duty to Warn” (2003), 82 Can. Bar Rev. 645 at pp.

646-7.
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[95] Whilethereappearsto be no comprehensive statement of what type of “ special relationship”
between the ancillary tortfeasor and the plaintiff will support aduty to prevent thetorts of others, it
logically requires more than the mere“proximity” that will otherwise support aduty intort. If mere
proximity were a“ special relationship”, then liability for the torts of others would not be a special
category. The“ special relationship” contempl ates something more, wheretheplaintiffis particularly
vulnerable and dependent on the ancillary tortfeasor for protection from theimmediatetortfeasor.**®
Since the law “accepts that competent people have the right to engage in risky activities’, the
“gspecial relationship” will usually contemplate asituation where the plaintiff is“not competent”, or
cannot withdraw from the danger created by the immediate tortfeasor, or where the ancillary
tortfeasor has both a relationship with the plaintiff and knowledge of the danger, but the plaintiff
does not have that knowledge.

[96] Someinstancesof “special relationships’ supporting aduty to prevent the torts of otherscan
be seen in the case law. For example, one type of case is where one parent is held liable for the
sexual assault of a child by the other parent.169 These cases engage both the “ competence” of the
child plaintiff and the inability of the child to withdraw from the danger created by the immediate
tortfeasor parent. The child plaintiff is particularly reliant on the ancillary tortfeasor parent for
protection. Another category is the prison assault cases.""® Again the plaintiff has no ability to
withdraw from the danger, because of his confinement in the prison. The prisoner assault caseshave
a dua aspect, because they are also situations where the corrections officials (the ancillary
tortfeasors) have a significant amount of control over the immediate tortfeasor and the whole
environment inwhich thetortsoccur. Thereisbotha“specialrelationship” and“control”. Theability
to control the risk may well beafactor in all cases, because absent an abilityto withdraw the plaintiff
from that risk, the mere existence of a special relationship would not be sufficient to found aduty.
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Leichhardt Municipal Council v. Montgomery, [2007] HCA 6, 233 ALR 200 at paras. 124-5.

169 See for example J. (L.A.) v. J.(H.) (1993), 13 O.R. (3d) 306, 102 D.L.R. (4th) 177; K.K. v.

K.W.G. (2006), 40 C.C.L.T. (3d) 139 (Ont. S.C.J.); Hockley v. Riley, 2007 ONCA 804, 88
O.R. (3d) 1 (C.A) at paras. 17-8. A similar case involving a public authority is X. v.
Bedfordshire County Council, [1995] 2 A.C. 633, where no duty of care was found. See
also M.I. Hall, “Duty to Protect, Duty of Control, and the Duty to Warn” (2003), 82 Can.BarRev. 645
at pp. 658-9.

170 Supra, para. 64.
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[97] The other fundamental characteristic of many of the cases exceptionally finding a duty to
prevent the torts of othersis“control”; this factor is emphasized in many of the leading cases that
consider the issue.™* The cases ook for not only alegal right to control, but control in fact. These
cases stress in addition the need for a high degree of foreseeablity, and a strong causal connection
between the negligence of the andllary tortfeasor and the tort. Thisis especially so when the legal
right to control is not accompanied by actual control, asin the escaped prisoner cases; only torts that
areimmediately proximate to the negligenceof the ancillary tortfeasor will foundliability. It must be
acknowledged that there are individual cases that are inconsistent with all these propositions.

Summary on Duty

[98] Theessential issue on these appealsiswhich of the appellants (all ancillary tortfeasors) are
liablefor theintentional tort of Warren (theimmediate tortfeasor). Thetraditionsof thecommonlaw
are inconsistent with any general rule that one person is liable for the torts of another; liability is
exceptional. The policy behind the law of tort isagainst such liability. Simply being able to foresee
thetorts of another isnot enough.}? Liability is exceptionally found to exist when thereisa“ special
relationship” between the plaintiff and the ancillary tortfeasor, or where the ancillary tortfeasor has
some control over the immediate tortfeasor.

[99] Thereare potentialy three relationshipsin these appeal s that might be “ specia” enough to
support a duty of the appellants to be responsible for the torts of Warren: employer and employee,
regulator and worker, and occupier and invitee. Noneis sufficient. The existenceof thestrikeandthe
resulting violence were notorious, as were the frequent trespasses onto the mine property; the
appellants had no superior knowledge of these risks. The deceased miners were not particularly
vulnerable or dependant on the appellantsfor protection; they could have exercised their autonomy
and withdrawn from the danger at any time. As“competent people” they had “theright to engagein
risky activities’. While these rel ationships are sufficient to create “ proximity” with respect to some
risks, they do not extend far enough to qualify as a“special relationship” in this context.

e Such as Dorset Yacht; P. Perl (Exporters), Lamb v. Camden LBC at pg. 644; Modbury Triangle

Shopping Centre Pty Ltd v. Anzil, [2000] HCA 61, 205 C.L.R. 254 at paras. 107-113; seealso L.C.
Klar, Tort Law (3d) (Toronto: Carswell, 2003) at pp. 439-41.

172 P. Perl (Exporters) v. Camden LBC, [1984] Q.B. 342 (C.A.).
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[100] Thesecond potential sourceof aduty iscontrol. None of the appellants had any legal right to
control Warren. None of them had control of himin fact; indeed Warrendid all he couldto avoidany
control by the appellants. Argumentsthat the appellants could have “ controlled the risk” by closing
the mine assume an obligation to cease engagingin alawful activity in order to eliminate all risk of
injury. Absent any special relationship or control, there is no basis on these facts to find a general
duty of care on any of the appellants to answer for Warren’ sintentional tort.

Duty to O’ Neil

[101] For thereasonsgiven abovewith respect to the Fullowkaaction, none of the appel lants owed
a general duty in tort to prevent Warren' sintentional criminal act, either to the nine miners or to
O’Neil. Even if aduty in tort were found to be owed to those who were actually injured, it would
have required an even further extension of the duty to cover plaintiffslike O’ Neil .1 A duty of care
between the immediate tortfeasor (in this case Warren) and potential rescuers (in this case O’ Neil)
would not necessarily requireasimilar duty of care between the ancillary tortfeasors (inthiscasethe
appellants) and the rescuer. Therelationship is neither “ close” nor “direct”.*™ O’ Neil’ sclaimagainst
all of the appellants must fail.

[102] In addition to finding a duty under the general Cooper analysis, the trial judge aso found
individualized circumstancesthat he held imposed a duty on particular appellants. Therefore, while
we have concluded that generally no duty was owed in the circumstances, some more specific
comments about the liability of the individual appellantsis warranted.

Liability of Pinkerton’s

[103] The trial judge found that Pinkerton’'s (like Royal Oak) was an occupier of the mine and
therefore owed dutiesto the deceased miners. He did not inquire whether an occupier’ sduty extends
to responsibility for the criminal acts of trespassers, and indeed he held that the finding that
Pinkerton’s was an occupier made it “unnecessary to apply the modified Anns test”.*” The trial
judgealso held that Pinkerton’ swasliableto the respondentsfor havinggiven assurances of safetyto
the miners. An issue specific to the liability of Pinkerton’sis whether a duty can arise from these
factors, apart from an application of the Cooper test.

s Alcock v. Chief Constable of South Yorkshire Police, [1992] 1 A.C. 310; Whitev. Chief Constable
of South Yorkshire, [1998] UKHL 45, [1999] 2 A.C. 455, at pp. 484-5.

e Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41, [2007] 3S.C.R. 129 at
para. 29; Joudrey v. Swissair Transport Co., 2004 NSSC 130, 225 N.S.R. (2d) 156; White v. Chief
Constable of South Yorkshire, [1998] UKHL 45, [1999] 2 A.C. 455 at pp. 472-3, 493-4.

17 Trial Reasons para. 750.
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[104] Therespondents arguethat Pinkerton’s conceded it owed aduty and cannot resile from that
concession on appeal. During oral argument at the trial, counsel for Pinkerton’ s said:

My Statement of Defence says| have no obligation whatsoever, but,
sir, | say to you my clients, Pinkerton’s, in relation to what they were
contractually bound to do and ableto do pursuant to the termsof their
contract and agreement, obviously had a Donoghue and Stevenson,
Lord Atkin duty of careto their neighbours, and the minerswho were
there working were certainly neighbourswithin that. | do not suggest
otherwise but we were not insurers. Wehad to take reasonablecareto
ensure that they were not harmed by foreseeabl e risks created by my
client or anybody else. . . .

By this statement counsel obviously did not intend to concede liability. Earlier in his submissions
counsel had argued strenuously that Warren' s acts were not foreseeabl e, and he argued:

Inthat scenario, sir, | submit to you that the Court isgoingto haveto
look long and hard at whether or not it ought to be making findings
that people who had nothing specifically to do with the murder or
murderer ought in some way to be found liable for those types of
actions. | submit it goes against all that we have seen before.

During oral argument counsel are not able to measure their words with precision, and it would be
unfair to interpret counsel’ sgeneral words, taken out of context, asaformal admission that any duty
owed by Pinkerton’s extended to a duty to take reasonable steps to prevent Warren’ stort.

Occupier’s Liahility

[105] Therespondentsargued, and thetrial judgefound, that Pinkertan’ sowed aduty to the miners,
because Pinkerton’s was an “ occupier” of the mine. It was also recognized that Royal Oak was an

“occupier”.

[106] The Northwest Territories has not enacted occupier’sliability legislation, so the liability of
occupiers must be determined in accordance with the common law.*"®

[107] The common law generally recognizes that an occupier owes a duty to persons who enter
onto the property. Some examples were previously discussed.'’” This is arguably nothing

176 Reliance on cases from jurisdictions which do have occupier’s liability statutes is problematic,

because some decisions may depend on particular definitions and provisions of the statute
being interpreted.

177 Supra, paras. 71-75.



Page: 61

more than a recognition of the proximity and foreseeability principlesthat underlie liability in
negligence. The common law however identified different obligations of the occupier
depending on the characterization of the plaintiff. Initially the duty to invitees extended to
risks of which the occupier knew or should have known, while the duty to licensees
extended only to risks of which the occupier had actual knowledge. Over time the duty to
both classes of plaintiffs evolved to being close to the usual duty to take reasonable
care.'”® Trespassers, on the other hand, were entitled to virtually no protection above what

was termed “common humanity”.*"
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Slater v. Clay Cross Co. Ltd., [1956] 2 Q.B. 264 (C.A.) at pg 269; Preston v. The Canadian Legion
(1981), 29 A.R. 532 (C.A.) at pg. 536.

179 Veinot v. Kerr-Addison Mines Ltd., [1975] 2 S.C.R. 311.
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[108] Rather than being seen as an adjunct or exception to the Cooper test, the category of
“occupier’ sliability” canfairly be regarded as one manifestation of the analysisin that test.*° Under
the Cooper analysis, it isrelevant to examine whether the common law has recognized the particul ar
category of case astriggeringaduty of care. Clearly the status of “occupier” issuch acategory. But
holding that an occupier owes a duty of care to those on the premises does not define the scope of
that duty, or particularly the risks it engages.

[109] The key to occupier’s status at common law is to find “control over the premises’ *®! One
conseguence of occupier status may be liability with respect to risks created by persons on the
property. However, the discussion of “control” and “ created risks” in the cases arises primarily with
respect to the state of repair of, and other mattersrelated directly to the physical premises; it is not
generally directed at intentional acts that are unrelated to the premises per se “Control” is not a
homogeneous condition, and must be related to the type of risk in question. If the occupier isto be
held liable for the acts of persons on the premises, particularly criminal acts, there must be this key
element of “control” with respect to the acts of those persons. In many cases the occupier will not
have control over tortfeasors on the premises, eventhoughthe occupiermay havecontrol inageneral
sense over entry to or the state of repair of the premises. Even though the occupier can control who
may enter the property, it may be unreasonable to impose liability on the occupier if someoneenters
not only without the consent, but agai nst the express wishes of the occupier. Liability after that point
may depend not on aduty to keep theimmediate tortfeasor off the premises, but on aduty to control
theimmediate tortfeasor who has secretly entered the premises and who isbeyond the actual control
of the occupier.

180 Stacey v. Anglican Churches of Canada (1999) 182 Nfld. & P.E.I.R. 1 (Nfld. C.A.); Wheat v. E.
Lacon & Co. Ltd., [1966] A.C. 552 at pg. 578.

181

Wheat at pp. 578-9.
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[110] Thetria judge held that Pinkerton’s and Royal Oak were co-occupiersof themine. Thereis
no rule that only one person can be an occupier at any one time, although the presence of morethan
one occupier will affect the scope of the duty that each owes to the plaintiff.*®? But for there to be
two co-occupiers requires that each of the occupiersis acting in its own right, and that one is not
simply the agent of the other.*® For example, if the owner of property hires awatchman to stand by
the gate, the watchman is not an occupier just because he can control entry to some extent. The
watchman has no independent right or mandate with respect to the property, andistheremerely asa
part of the occupation of the owner.’® In Wheat, thewife of the owner’ smanager wasassumedto be
aco-occupier because she wastaking in paying boarders on her own account, and independently of
the manager's employment by his owner-employer.’® In contrast, Pinkerton's had no property
interest in the mine, no separate mandate about the premises, and no occupationor control other than
as the agent of Royal Oak.'®® Pinkerton’s presence on the land was totally derivative of the
possession of its principal. Pinkerton’ swas not an occupier. Any duty owed by Pinkerton’ smust be
derived from an application of the Cooper test, and not simply by labeling it an “occupier”.

[111] Pinkerton’s clearly owed one duty to secure the mine, but it was a duty in contract,
and it was owed to Royal Oak. The suggestions by the trial judge that Pinkerton’s did not
comply with its own internal policies, or discharge its obligations to Royal Oak under the
contract to secure the mine properly, are somewhat beside the point. While the existence
of a contract will often be relevant to the proximity analysis, the existence of a contract
does not necessarily create a duty in tort. Pinkerton’s was able to negotiate certain
limitations on its liability in the contract with Royal Oak."®’ Pinkerton’s was unable to
negotiate any limitations on its liability with the miners that Royal Oak employed to work in
the mine. The proximity between Pinkerton’s and the respondents arose because of that
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Wheat at pp. 585-6.

183 Bennett v. Kailua Estates Ltd. (1997), 29 B.C.L.R. (3d) 281, 32 C.C.L.T. (2d) 217 (C.A.) at
paras. 9-11, 16.

184 Wheat at pg. 573-5.
185 Wheat at pp. 573-5 per Viscount Dilhorne, Lord Pearce concurring. (Lord Morris of Borth-y-
Gest distinguished “vicarious occupation” by a principal through an agent with occupation on the
agent's own account at pp. 584-5).

186 The contract between Pinkerton’s and Royal Oak confirms that the former had no

independent mandate, and that it had no set assignment, but was just to “provide security services
requested by” the latter on a per diem basis: Exhibit 824.

187 The contract between Pinkerton’s and Royal Oak specifically stated: “It is understood that
Pinkerton’s is not an insurer; that any insurance will be obtained and paid by the clientand that if
any piece of equipment as per listed above is damaged or lost, the client will reimburse same
accordingly to Pinkerton’s. Pinkerton’s makes no guarantee implied or otherwise that no loss or
damage will occur or that the services provided will avert or prevent occurrences or losses.”:

Exhibits 822, 824.
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contract, and the respondents allege that their damage arose out of the performance of

that contract by Pinkerton’s. Whether Pinkerton’s should be exposed to a greater liability

towards the workers than it was towards their employer raises an important issue of
. 188

policy.

[112] Oneobjective of the Cooper analysisisto ensurethat it is“just and fair having regardto that
relationship to impose a duty of care in law upon the defendant” *® It is contrary to reasonable
expectations to suggest that a security company, by accepting an assignment to protect premises,
thereby potentially becomes responsible for all risks that materialize on the premises. This
conclusion is particularly acute where the risk arises from the deliberate acts of a trespasser,
especialy one who has purposely set out to evade the security cordon.

[113] Inthealternative, evenif Pinkerton’ swasan occupier of the Giant Mine, itslevel of control
over the premises, and thereforeits “degree” of occupation, was very limited. Pinkerton’shad little
control over what was happening on the mine site and whether or how the mine itself would be
operated. It did not make the decision to continue mining with replacement workers and had no
ability to countermand Royal Oak’s decision to do so. Its ability to control the mine site, and
therefore its responsibility, was limited by the terms of its contract with Royal Oak and by Royal
Oak’ srefusal to dedicate moreresourcesto security. Pinkerton’ sprimary assignment wasto prevent
certain persons from entering on the mine site, and to evict any of the prohibited classwho managed
to evade the perimeter security. Pinkerton’ s did not even have the authority to determine what that
class of persons was; Royal Oak indicated which persons were not welcome on the mine site. If
Pinkerton’ sdid have any “control” over personson the site, it waslimited to screening people at the
perimeter, to determine if they were within the prohibited class. Everything that Pinkerton’ sdid or
recommended with respect to the physical condition of the minesitewasdirectedat thisfundamental
task. Evenif this doesto some extent make Pinkerton’ san “occupier”, whatever dutiesit owed must
be limited by the very restricted type of control it had.

188 By analogy, the miners would not owe a greater duty to Pinkerton’s than they would to their

employer. See London Drugs Ltd. v. Kuehne & Nagel International Ltd., [1992] 3 S.C.R.
299.

189 Cooper at para. 34.
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[114] The suggestion that, absent some special factor, an occupier of land is liable for crimes
committed on its land by others cannot be supported in principle or as a matter of practicality. As
was said in Goldberg v. Housing Authority of the City of Newark: %

Everyone can foresee the commission of crime virtually anywhere
and at any time. If foreseeability itself gaverise to aduty to provide
‘police’ protection for others, every residential curtilage, every shop,
every store, every manufacturing plant would have to be patrolled by
the private arms of the owner. And since hijacking and attack upon
occupants of motor vehiclesarealso foreseeable, it would betheduty
of every motorist to provide armed protection for his passengersand
the property of others. Of course, none of thisisat all palatable.

Generally speaking, absent some element of control, some special rel ationship betweenthe occupier
and the plaintiff, or some exceptional factor, the duty of the occupier does not extend to preventing
theintentional criminal acts of persons on the premises. If acrimeis committed on the sidewalk the
law does not hold the municipality or the policeliableto pay damages,'** yet the proposition hereis
that if the crime takes place in the parking lot next to the sidewalk, the private owner is liable as
occupier. In each casethe crimeisequally foreseeabl e, proximity isbut amatter of slight degree,and
the lack of control over the criminal is the same. It is anomalous to impose liability on the private

owner.

190 186 A. 2d 291 at 293 (1962, N.J. S.C.).

1ot Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41, [2007] 3
S.C.R. 129 at paras. 27, 120-21, 130-31; Hill v. Chief Constable of West Yorkshire, [1989]
A.C. 53.
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[115] Whilewe have concluded that Pinkerton’s owed no duty, in the alternative we are satisfied
that it met any standard of carethat might beimposed. Pinkerton’ swasfocussing all itsresourceson
keeping trespasserslike Warren out of the mine. Warren, on the other hand, was doing everythinghe
could to circumvent Pinkerton’ s efforts. It was essentially a cat and mouse game, and Warren won
because of a combination of the limited resources available to Pinkerton's, Warren's superior
knowledge of the mine, and because he had control of when, where and how he would attempt his
intrusion. Warren was not under the control of Pinkerton’s. In these circumstancesit is inherently
unrealistic to expect that a security company like Pinkerton’s should be responsible for Warren's
conduct, ssimply because Warren was eventually successful in defeating Pinkerton’s defences.
Significantly, there is no Canadian case imposing liability on a security company in these
circumstances. In Raywalt Construction Co. v. Bencic,’? it was argued that the plaintiff was
contributorily negligent in not keeping the arsonist defendants out of its own property. The Court
held:'*3“itisunrealistic to expect that potential victims could establish impenetrable shieldsaround
their property”. The Court noted that this was akin to arguing “that the victim of that crime was at
least partially ‘the author of hisown misfortune’ or, worse, ‘had it coming’.” As discussed,'* there
are strong policy reasons, based in fairness, for not expecting one person to be responsible for the
actsof another person whois not under theformer’ scontrol and indeed is doing everythinghecanto
avoid that control, but even assuming such a duty, Pinkerton’swas not in breach of it.

[116] Thetrial judgeimplied that Pinkerton’ sshould have withdrawn its services.**® Thissuggeds
that Pinkerton’s had a practical monopoly on suppling security services, which is an artificial
assumption. The trial judge also found Pinkerton’s liable because its presence on the site was
insufficient."*® But Royal Oak had decided to retain Pinkerton's only to a certain limited extent,

192 2005 ABQB 989, 58 Alta. L.R. (4th) 266, 386 A.R. 230.

198 At para. 324.

194

Supra, paras. 78-89.

195 Trial Reasons para. 760.

196 Trial Reasons para. 758.
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which, inthetrial judge’ sview, left Pinkerton’ sas*agroup of scheduledroverswhoseschedulesthe
strikerseasily and quickly identified”. Pinkerton’ s did recommend against cutting back the security
force, but it could not force Royal Oak to spend more on its services than Royal Oak wanted to.
Pinkerton’ s can therefore hardly be held liable because it did not have enough personnel on site.™”
The only alternative open to Pinkerton’s would appear to have been to resign, which is not a
reasonabl e basis upon which to makeit liablefor the acts of every trespasser who managedto pierce
the security perimeter. That is particularly so when Pinkerton’s actually sought out a replacement
security company without success. This reasoning would turn everysecurity companyinto aninsurer
for the damage suffered by anyone on the premises.

Assurances of Safety and Assumption of Risk

197

Cross v. Wells Fargo Alarm Services, 82 Ill. 2d 313, 412 N.E. 2d 472, (S.C. 1980) at pp.
475-6.
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[117] The trid judge found that “assurances of safety” had been given by Pinkerton’s to the
respondents.*® The trial judge also held™® that Pinkerton’s “ assumed responsibility for safety and
care for those to whom it was in close proximity, namely, persons in and about the mine site”. He
appears to have seen these as separate sources of duty.

[118] Cooper indicated that the proximity analysis is guided by a number of factors, including
expectations, representations, reliance, and the propertyor other interestsinvolved. Any expectations
or reliance must be objectively reasonable; one party cannot impose aduty of care on another by
unreasonable, subjective expectations or reliance.”®

[119] Obvioudly, if the defendant and the plaintiff are closely enough connected that the defendant
isinaposition to give “assurances’, it islikely that the plaintiff is“foreseeable” and a*“ neighbour”
for the purposes of the duty analysis. Assurances given are relevant to the Cooper analysis. But,
unless the assurance amounts to a“guarantee” or a covenant to indemnify, it does not itself form a
cause of action. Just because the defendant hasreassuredtheplaintiffthat thesituationis” safe” ,does
not makethe defendant an insurer for any damagethat might result, absent aduty and negligenceby
the defendant. For exampl e, assumethat the defendant offersthe plaintiff aride onadlipperyandicy
day. When the plaintiff protests that the roads might be dangerous, the defendant reassures the
plaintiff that “everythingwill be okay” . If an accident subsequently happens, without negligenceon
the part of the defendant, the plaintiff cannot succeed simply because some “assurance” was given.

[120] Thisisanalogousto the rule that the plaintiff does not give up any claim just because he or
she voluntarily got into the car knowing of the risk. Words or actions about or surrounding the risk
do not necessarily trandlate into legal obligations if the risk materializes. There is a difference
between “assurances’ of safety and “assumption of liability” for safety.?®* The situation might be

198 Trial Reasons paras. 712-14, 758, 1245.

199 Trial Reasons paras. 756, 762.

200 McGauley v. British Columbia (1990), 44 B.C.L.R. (2d) 217 at pg. 232 rev’'d other grounds
(1991), 56 B.C.L.R. (2d) 1 (C.A)).

201 Dubev. Labar, [1986] 1 S.C.R. 649 at pg. 658; Murray v. Bitango (1996), 38 Alta. L.R. (3d)
408, 184 A.R. 68 (C.A)) at para. 15, leave to appeal refused [1996] 3 S.C.R. vi.
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different if the defendant had significantly more information than the plaintiff, or was hol ding back
information, but that was not the case here. All knew that therewas aviolent strike on, with frequent

intrusions into the mine. There also cannot be any breach of a duty to warn in these circumstances,
because the respondents were obviously aware of the risks without a warning.

[121] Another factor at play hereisthelaw’ s respect for the autonomy of individuals. Individuals
are entitled to participate in risky activitiesif they so choose.?” Asthese appeals show, this respect
for the autonomy of individuals can lead to tragic consequences. The nine miners who crossed the
picket line to return to work must have been aware that there was a strike underway, that there had
been past acts of violence, and that there had been threats of future violence. Thetrial judgeheldthat
the circumstances were notorious and overt. While it was reasonable for the miners to expect that
Pinkerton’swould do what it could to mitigate the risks, they must have been aware that there had
been incursions into the mine because of the graffiti that had been left. Notwithstanding any
assurances of Pinkerton’s and Royal Oak that they were “safe”, they must have realized that they
werestill exposed to someresidual risk. If they believed that they had an unconditional guarantee of
safety, that belief was unreasonable. While* expectations, representations and reliance” form apart
of the duty analysis, any expectations must be realistic and objectively reasonable. The nine miners
could not have reasonably expected that the appellants could guarantee their safety from criminal
acts of trespassers.

[122] Insummary, thereis no basis for imposing aduty on Pinkerton’s to answer in damagesfor
failing to take reasonabl e steps to prevent Warren’ sdeliberate criminal act. There was no “special
relationship” of vulnerability between the mine workers and Pinkerton’s. Whatever control it had
over the premises, Pinkerton’s had no control over Warren, and Warren was doing everything he
could to evade Pinkerton’s. In any event, any duty that might apply did not extend to requiring
Pinkerton’ sto provide greater resources or servicesthanitsprincipalwas preparedto pay for and had
contracted for.

Liability of the Government of the Northwest Territories

[123] The tria judge found that the GNWT owed a duty to the respondents because of the
obligations of the mining inspectors under the Mining Safety Act. Thetrial judge found that the use
of replacement workers during the strike created an unreasonable risk of violence to the minersand
triggered aduty in the GNWT to shut down the mine. Thetria judge also found that criminal acts,
such as Warren's act in setting the bomb, were foreseeable, and that too triggered a duty in the

202 Childs at paras. 39, 45, quoted supra, para. 92.
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GNWT to shut down the mine or take other steps to mitigate those risks.** The GNWT undoubtedly
took on aduty to promote the safety of mines, but that was a statutory duty arising fromitsroleasa
regulator. Thetrial judge assumed that because there was a statutory duty to ensure the safety of the
mine, therewasaparallel duty in tort to answer for damagesif anyonewasinjuredinthe mine. That
is not necessarily the case. In order to determineif there was a duty in tort, the court must conduct
the Cooper analysis.

203 Trial Reasons paras. 796 - 839.
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[124] Sincetheregulatory schemeisentirely statutory, whether tort liability arisesfromit must be
largely afunction of statutoryinterpretation. The proximaterel ationship betweentherespondentsand
the GNWT is created by the statute, and the statute is the primary source of the scope of the risks
engaged by that proximity *** At the very least, tort liability cannot beinconsistent with the statutory
scheme. For example, thereisno provision in the Mining Saf ety enactmentsfor the compensati on of
injured miners, which isan indication that it wasnot intended that compensation for injurieswould
arise from the operation of the mining safety regime® Itistruethat the statutecontainsno provision
granting theinspectorsimmunity from liability for damagearising fromtheir acts, but thisisat besta
neutral consideration; such provisionsin statutes are often insertedfor clarityand in an abundance of
caution only.

[125] While the existence of a statutory duty is relevant to the existence of a duty in tort, a
threshold requirement is that the risk that materializes must be within the ambit of the statute. The
principleisillustrated by Gorrisv. Scott,”® which concerneda claimfor thevalueof somesheepthat
were washed overboard. It was alleged that the sheep had not been confined in secure pens as
required by the Contagious Diseases (Animals) Act, whereasif they had been so confinedthey would
not have been lost. The Court noted that the purpose of the statute was obviously to contain
contagious diseases, and it had nothing to do with sheep being washed overboard. As aresult, the
risk that materialized was completely extraneous to the statutory scheme, making the statute
irrelevant to the duty analysis. In this case the trial judge placed great reliance on the provisions of
the Mining Safety Act, and concluded that risks caused by intentional criminal actswere within the
scope of the statute. A reading of the statute discloses, however, that it is concerned with accidents
and workplace safety, and not with labour relations, crime prevention or criminal acts. Therisk that
materialized was completely outside the scope of the statute. Consequently, the Mining Safety Act
did not fix the GNWT and its mining inspectors with the responsibility to reduce the risk of
intentional criminal conduct. Inthe circumstancesof this case, therefore, the statutedoesnot createa
relationship of proximity between the respondents and the GNWT that encompasses the risk that
arose.

204 Cooper at para. 43; Syl Apps Secure Treatment Centrev. B.D., 2007 SCC 38, [2007] 3S.C.R. 83 at
para. 27; Stovin v. Wise [1996] A.C. 923 at pp. 952-3, 954-5.

205 Such a scheme was present in Edwards v. Law Society of Upper Canada, 2001 SCC 80, [2001] 3

S.C.R. 562 at paras. 15-17. See Cooper at para. 55.

206 (1874), L.R. 9 Ex. 125.
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[126] Itisalso apparent that the Mining Safety Act is not concerned with labour relations. Whenit
was suggested during the strike that the mining inspectors should shut down the mine because of
risks created by the use of replacement workersduringthestrike, they soughtlegal advice. They were
advised that their jurisdiction did not permit them to get involved in labour relationsissues. Labour
relations were within the jurisdiction of thelabour board, just asthe prevention of crimewaswithin
thejurisdiction of the RCMP. Theinspectors (asthey were entitled to) decided tofollow that advice,
and thus declined to exercise their powersto close the mine. Thetrial judgewas dismissive of their
decision, callingit “buck passing” " The underlying assumption,that theinspectorsnot only had but
were required to use their powers to solve labour relations problems, is erroneous. Moreover, it is
difficult to conclude that liability should attach to the inspectorsin these circumstances for seeking
and relying on legal advice in good faith.

[127] Evenif it could beargued successfully that the GNWT owed the minersaprimafacie duty of
carein respect of theinjuries Warren caused, the reasons previously outli ned”® demonstrati ng why
one person should not owe a duty in tort to prevent the intentional criminal acts of another person
apply equally to regulators. There are also additional policy reasons why aregulator should not be
held to owe a duty in tort to those participants in the regulated industry who might suffer damage.
First of al, the statutory duties of regulatorsare primarily public in nature, and generally no duty is
owed to any privateindividual .*® Thelegislatorsthat createregul atory regimesusually do notintend
that those regimesinclude compensation for participants, unlessthat isexpresslyprovided for. When
compensation is part of the scheme, premiums or other fees are often charged to pay for it: seefor

207 Trial Reasons paras. 825, 838.

208 Supra, paras. 78-89.

209 Cooper at para. 44, 49; Burgess v. Canadian National Railway Co. (2006), 85 O.R. (3d)
798 (C.A) at para. 5, leave to appeal refused [2007] 1 S.C.R. vii; Klein v. American
Medical Systems, Inc. (2006), 84 O.R. (3d) 217 (Div. Ct.) at para. 24; C. Mclvor, Third
Party Liability in Tort, (Oxford: Hart Publishing, 2006) at pg. 99; N. Siebrasse, “Liability of
Public Authorities and Duties of Affirmative Action” (2007), 57 U.N.B.L.J. 84.
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exampletheworkers compensatig?osystems. Inthisway the costsof regulatian, and of accidents are

paid for by the regulated industry.

210 Cooper at para. 55; Klein v. American Medical Systems, Inc., at para. 37.
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[128] Aspreviously noted, regulatorshave not generally been found to beliable for theintentional
acts of members of the regulated industry 2! Holding the Inspector of Mining responsible for the
criminal acts of others would expose him to indeterminate liability, for events over which he has
little control ** The trial judge relied specifically on Swanson Estate v. Canada.”™ In Swanson
Estate the plaintiffs sued Transport Canada for damages that arose out of an airplane crash. The
Court allowed the claim, finding that Transport Canada had been negligent in its inspection and
monitoring of the airline in question. In Swanson Estate the allegedly negligent acts were clearly
within the scope of the statute, which had to do with airplane safety. The result may well have been
different if the airplane had crashed because of an intentional criminal act by someonenot under the
control of Transport Canada. Any such intentional criminal act would clearly be outsidethe scopeof
the statute, and that is sufficient to distinguish this case from Swanson Estate.

[129] One of the goals of tort law is to modify behaviour and encourage personal responsibility.
The spectre of liability isintended to discourage negligence. However,regul atorsmust exercisetheir
powersinthe publicinterest. Visiting them with financial liability might causethemto over-regulate
or under-regulate in an abundance of caution, which would be contrary to the public interest.”*
Regulaors should not be distracted from their statutory obligations by fearsthat they might be sued
for their activities or inactivity. Regulators cannot answer to different masters and still discharge
their public obligations*® Further, many regulatory schemes are designed to establish minimum
standards, which by definition do not guarantee that all accidents and injuries will be prevented.

[130] Evenassumingaduty wasowed, thetrial judgedid not articul ate the standardof carethat the
GNWT had to meet. He did however identify®® some breaches of the occupational health and safety
legidation that he described as “ blatant acts of negligence”. For example, he held that there was no
evidence that Royal Oak “inspected escape exits at least once a month”. It is unclear how that is
relevant to this case. The inspection of escape exitsis presumably to ensure that people can escape
the mine in case of emergency. If the tria judge was implying that the inspectors should have
ensured that Royal Oak had welded the exits shut, that would seem to be inconsistent with the
regulation. Thisis akin to chaining shut the fire doors in a crowded nightclub. The trial judge aso

a1 Supra, paras. 62-3.

212 Cooper at para. 54; Klein v. American Medical Systems, Inc., at para. 37.

213 [1992] 1 F.C. 408, 80 D.L.R. (4th) 741 (C.A)).
214 Stovin v. Wise, [1996] A.C. 923 at pg. 958; X. v. Bedfordshire County Council, [1995] 2 A.C. 633
at pg. 750.

215 Cooper at para. 52; Holtslag v. Alberta, 2006 ABCA 51, 55 Alta. L.R. (4th) 214 at para. 38; Syl Apps
Secure Treatment Centre v. B.D., 2007 SCC 38, [2007] 3 S.C.R. 83 at paras. 28, 41, 50; X. v.
Bedfordshire County Council, [1995] 2 A.C. 633 at pg. 739.

216 Trial Reasons paras. 730-33.
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noted the regulation that every shaft must be securely fenced. Thisregulation is clearly intended to
prevent peoplefromfalling into the shaft, not to deter peoplewho areintentionally tryingto trespass
inthe mine. Since Warrenwent out of hisway to enter the mine notwithstanding any obstaclesput in
his place, there is no basis for thinking that compliance with these regulations would have had any
effect at all. Eventheremoval of thetop flight of the ladder at the Akaitcho accesspoint did not stop
him.

[131] Just because the government creates a regulator to promote safety in an industry does not
mean that the government thereby becomestheinsurer of any and all damagethat the regulator fails
to prevent in that industry. The statutory duty to ensure safety in the mines does not automatically
trandlate into aduty in tort, that is aduty to answer in damagesto anybody who isinjured in amine
regardlessof the source of theinjury.?*’ The statute does not changethegovernment fromaregul ator
into aninsurer just because with hindsight it appearsthat the inspectors could have ordered changes
to the operations of the mine that might have prevented an intentional criminal act. Even if one
assumes sufficient proximity between the Inspector of Minesand the minersto createaprimafacie
duty of care,”® there is no basis in law to extend that duty to damage arising from intentional

criminal acts.

[132] In the final analysis, the GNWT did not owe a private law duty of care to prevent the
intentional criminal conduct of Warren. Whatever dutiesariseunder the statute, they do not extendto
preventing criminal acts, nor to labour relationsissues. In any event, the recorddoesnot discloseany
negligent conduct by the mininginspectors. Thefindingsof liability madeagainstthe GNWT cannot
stand.

Liability of the Union Entities

[133] Thetrial judge found that the national unions and the union locals are legally one entity, so
each is effectively liable for the torts of the other.?*® The trial judge also held that CAW National
“took over” and had de facto control of Local 4,%° making the former liable for the torts committed
in the name of the latter. The trial judge further held that the unions were vicarioudly liable for the
actions of their members??* The liability of the union entities therefore depends on the answer to
these threshold issues about their relationship to each other and to their members.

21 Stewart v. Pettie; R. v. Saskatchewan Wheat Pool, [1983] 1 S.C.R. 205; Stovin v. Wise, [1996] A.C.
923 at pp. 952-3, 954-5.

218 See L. Klar, “Syl Apps Secure Treatment Centre v. B.D.: Looking for Proximity within

Statutory Provisions” (2007), 86 Can. Bar Rev. 337 at pg. 340.

219 Trial Reasons paras. 862-7.

220 Trial Reasons paras. 197, 875, 883, 888, 891, 900, 917, 919.

221

Trial Reasons paras. 888, 905 ff.
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Arethe Unions a Single Entity?

[134] Thefirst question iswhether the various union entities are one suable entity or are separate
and distinct entities in law. CAW National argues that the union locals have a separate existence
from the national unions. The respondents argue that they are all one entity.

[135] There is only one union entity named as a defendant in the Fullowka action: “National
Automobile, Aerospace, Transportation and General Workers Union of Canada, Successor by
Amalgamation to Canadian Association of Smelter and Allied Workers; and the Said Canadian
Association of Smelter and Allied Workers’. Thisisthe entity described by thetrial judgeas CAW
National. The O’ Neil action named as defendants each of Local 4, Local 2304, CASAW National
and CAW National. It was agreed that the previous national union, CASAW National, merged with
CAW National on July 1st, 1994. This was aimost two years after the fatal explosion.

[136] Local 4 wasaffiliated with CASAW National. It wasthelocal in existence at the time of the
strike and the explosion, and it held the certification for the mineworkers. When CASAW National
merged with CAW National, L ocal 4 became CAW L ocal 2304, whichacquiredLocal 4’ sbargainng
rights. Asmentioned, the Fullowkarespondentsdid not sueL ocal4. In 1997 they commenced afresh
action ga\zgzai nst Local 2304, but that action was dismissed because of the expiry of the limitation
period.

[137] None of the union entities is incorporated. The separate legal existence of the corporation,
and the recognition that members of a corporation are not liable for the obligations of the
corporation, is now a well-established and important part of public policy.?® If CAW National,
CASAW National or the two Locals were incorporated, their position would be clear. This point
distinguishes, for example, Civil Service Association of Albertav. Farran®®* wheretheunionandits

branches were by statute a single corporation.

[138] Thelaw, onthe other hand, hasgenerally not recognized unincorparated associationsasbeing
suable entities. They have no separate legal existencein law and can only be sued by suing some of
their members (usually the members of the executive) as representatives of the group as awhole.
Notwithstanding this common law position, as society has evolved certain socially important
unincorporated groups have emerged, Indian Bandsand trade uni onsbei ngtwo prominentexampl es.
The common law has accepted the reality of the situation and now recognizestrade unions as being

222 Fullowka v. Slezak, 2002 NWTSC 23.

223 Inter pretati on Act, R.S.N.W.T. 1988, c. -8, s. 17; Salomon v. Salomon & Co., [1897] A.C. 22.

224 (1976), 68 D.L.R. (3d) 338 (Alta. S.C., App. Div.).
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suable entities.”® This is a common law devel opment, built upon the statutory foundation of the

various labour codes.

[139] Thecommon law a so recognizeslocals of unions as being separate from national unions. In
I nternational Longshoremen's Assn., Local 273 v. Maritime Employers Assn.,?® the Court held:

The Locasherewerecertified as bargaining agentsfor the employees
concerned and as such acquired a clearly defined status under the
statute. . . . Intheresult, the Association isalegal entity fully capable
of bringing these proceedings; and the three Localsarelikewise each
legal entitiesfully capableat law of being added as aparty defendant.
... The Locasarelegal entities capable of being sued and of being
brought before the Court to answer the claims being made herein for
an injunction prohibiting the participation in the activities found to
constitute an illegal strike.

225 Berry v. Pulley, 2002 SCC 40, [2002] 2 S.C.R. 493.

226 [1979] 1 S.C.R. 120 at pp. 136-7.
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Thisisbinding authority that the locals are separate entities, which must be taken to have overruled
earlier decisions to the contrary %’

[140] There are anumber of reasons to reach this conclusion:

) the evolution of unions as separate suable entities is based on a statutory
foundation, and the statutes generally grant bargaining certificates to the
locals, not the national unions.

(b) local unions generally have their own executives and decision-making
structures, and in accordance with the principles in Berry v. Pulley they
should be recognized as separate entities.

(c) local s can enter into contracts, the most significant of course being collective
agreements. Those agreementsshould be enforceable only by and against the
local, not the national union or other affiliated locals.

(d) if localsand national unions are not separate entities, it would seemtofollow
that they have no separate rightsto hold property. Not only would local and
national entities be responsible for each other’ s obligations, it would appear
that each local would beresponsiblefor all the obligations of theother locals.
Thisisacommercially unreasonable result.

The separatelegal existence of local unionsis now accepted asareality in the labour community.?

22 United Brotherhood of Carpenters and Joinersof America, Local 1338v. Bradley (1999), 174 Nfld.

& P.E.I.R. 104 (P.E.l.S.C.) at para. 46, which held to the contrary, did not cite Maritime Employers.

228 Labourers' International Union of North America v. Penegal Trim& SupplyLtd., [1998] O.L.R.D.

No. 3834 at paras. 81-3.
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[141] Theconstating documentsand organizational structureof theunionwill alwaysbe relevantto
determining whether a national union and its locals are separate entities.”® There will always be
financial and other links between the locals and their national unions. In many cases memberswill
automatically belong to both thelocal and the national, but overlapping membershipisnot sufficient
to displace separate legal existence. National unions may well depend on dues remitted by their
locals. The union constitution maywell providethat if alocal iswound up, any residual assetsrevert
to the national entity. The national union may have a greater or lesser degree of control over the
constitution and operations of thelocal. The CASAW National Constitution isnoteworthy however
for the fact that it explicitly recognizes the possessory rights of locals over their assets”* and
stipulates that “[a]ll locals shall have the right to retain their assets and records and apply to the
National Executive Board to secede from the National Union” to affiliate with another Canadian
union or become an unaffiliated body 3

[142] Inour view none of these factorsthat linked Local 4 and CASAW National is sufficient to
displace the separate existence of the local and the national entity. All organizations have links of
one sort or another with other organizationsor individuals. All organizationsareeither controlled by
their membership, or by other organizations, but that does not mean that they do not exist asseparate
entities. It isonly prudent for any organization to have somerule asto what will happen to its assets
if it ceasesto exist; indeed such aruleis not needed if there is only one entity in existence.

[143] Inconclusion, Local 4 was a separate legal entity from CASAW National. Local 2304 isa
separate legal entity from CAW National. The trial judge’'s conclusion to the contrary is in error.
CASAW National and CAW National are now one legal entity as a result of their merger. Local
2304, asthe successor to Local 4, inherited all the debtsand obligationsof Local 4. Thereisnobasis
on thisrecord to conclude that CAW National assumed the debts and obligationsof Local 4 uponthe
merger of CAW National and CASAW National. CAW National (the only named defendant in the
Fullowkaaction) is not liable for the debts and obligations of Local 4 or Local 2304.

Vicarious Liability

[144] Corporations are liablefor torts committed in their namesby their agents. They can also be
vicarioudly liablefor tortscommitted by their employees. It was argued that the union entities might
be vicarioudly liable for torts committed by their officers and members.

[145] Vicariousliability arisesout of certain relationships, such astherel ationshi p of employer and
employee. Vicarious liability is said to be “no fault” liability, because no independent tort by the

229 The relevant merger and constating documents are discussed in the Trial Reasons at paras.

852-3, 862.

30 Section 4(b). See also, Local 4 By-Law, Articles 13, 15, 17(d).

281 Section 13 [underlining added].
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principal need be shown. If theindividual tortfeasor commitsatort withinthescopeof arelationshp
that producesvicariousliability, and if such arelationship is established, then the principal isliable
for thetort aswell. Thisis not atrue exception to the rule that no person isresponsiblefor the torts
of others, because the agent while acting in the course of employment is identified in law with the
principal 22

282 Bazley v. Curry, [1999] 2 S.C.R. 534; Jacobi v. Griffiths, [1999] 2 S.C.R. 570; 671122 Ontario Ltd.

v. Sagaz | ndustries Canada I nc., [2001] 2 S.C.R. 983, 2001 SCC 59; K.L.B. v. British Columbia,
[2003] 2 S.C.R. 403, 2003 SCC 51; Doe v. Bennett, [2004] 1 S.C.R. 436, 2004 SCC 17; E.B. v.
Order of the Oblates of Mary | mmaculate in the Province of British Columbia, [2005] 3S.C.R.45,
2005 SCC 60.
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[146] Asmentioned, vicarious liability isaconsequence of certain relationships. It is established
that the rel ationships of employer and employeeand of principal and agent createvicariousliability.
The relationship of contractor and subcontractor does not.** Neither does the rel ationship between
the government and foster parents attract vicarious Iiability.234 There may be situations of “near
employment” that warrant vicarious liability. There are sui generis relationships, such as that
between apriest and the diocese, that warrant vicarious liability.* Thelaw starts, however, fromthe
presumption that one legal entity is not vicarioudly liable for the torts of another.

[147] Relationshipsoutsidethetraditional categoriesmust be examinedto seeif vicariousliability
will result.®® First it must be shown that the relationship between the tortfeasor and the person
against whom vicarious liability is alleged is sufficiently close to make vicarious liability
appropriate. Second, the tort must be sufficiently connected to the tortfeasor’ s assigned tasks, such
that the tort can be regarded as a materialization of the risks created by the enterprise of the person
being held vicarioudly liable. The remoteness of the parties, the remoteness of the tort from the
enterprise of the vicariously liable person, and the degree of independence of the tortfeasor are all
important.>” Consistent with the finding that the locals and the national unions are separate legal
entities,>® each would only be potentially vicariously liable for the torts of its own representatives.
Thus, CAW National would be vicariously liable for the torts of its officers and employees, when
those torts are committed within the scope of the business of CAW National. Local 4 would be

233 Sagaz Industries at para. 33; K.L.B. at para. 20; Leichhardt Municipal Council v. Montgomery,

[2007] HCA 6, 233 ALR 200.

234 K.L.B. at paras. 23-5.

235 Doev. Bennett at paras. 27, 32.

236

Bazey at para. 15.

Sl K.L.B. at paras. 19-20.

238 Supra, paras. 134-43.
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vicarioudly liable for the torts of its officers and employees, when those torts are committed within
the scope of their employment by Local 4.

[148] The contentious issue isif and when the unions are vicarioudly liable for the acts of their
members. The relationship between a member and his or her union is not characterized ba\g/
the level of control, unity of purpose and proximity needed to generate vicarious Iiability.2
Unions are not vicariously liable for the acts of their members per se. However, if a
member of the union were given some specific task to do on behalf of the union, and
during the course of and within the scope of that assignment the union member committed
a tort, then the union could be vicariously liable.**° The fact that the actor was a member of
the union is, however, irrelevant. If the union had retained a non-member to do the same
task, resulting in the same tort, the result would be the same because the union would be
vicariously liable for its agent. Therefore, whether those responsible for the respondents’
injuries were “members” of the national unions, or the locals, or both, is largely irrelevant.
The true issue is whether the member in question committed a tort in the scope of some
specific duty assigned to that member on behalf of the union.

[149] For example, if amember of the union executive, or even an ordinary member, were given
responsibility for organizing the annual union meeting, and whiledoingthat the membercommitted a
tort within the scope of his assignment, the union would be vicariously liable. The result would be
the same if the union member were given the responsibility of organizing the picket line. This does
not mean that the union would automatically be vicarioudly liable for any tort committed by the
assigned member, much less any tort committed by anyone at the meeting or on the picket line.
Whether a criminal act committed by an employeeis within the scope of employment isa matter of
degree: comparetheresult in Bazley with theresult in Jacobi and Oblates Obviously, if theassigned
employee was expressly told to conduct a violent picket line, then the union would be not only
vicarioudly liable, but directly liabl e Thetort would be part of the enterprise of the union. If the
member had been told to do everything reasonabl e to prevent violence, but instead the member had

239 SeeK.L.B. at para. 20.

240 Leroux v. Molgat (1985), 67 B.C.L.R. 29 at para. 61.

241 Matusiak v. British Columbia and Yukon Territory Building and Construction Trades Council

[1999] B.C.J. No. 2416, 22 B.C.T.C. 193 at paras. 71-81.
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incited or personally engagedin violence, then whether any tort waswithintheordinarycourse of the
member’'s employment becomes a more difficult issue. There must be something about the

assignment given to the member, and the way that assignment was carried out, that brings the
eventual tort within the enterprise risk of the union. If the resulting tort was so closely connected to
the given assignment that the union had to accept it as arising out of the risk of its enterprise, then
again liability would result.?*

242 K.L.B.at para. 19.
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[150] One of the accepted categories where one party is liable for the torts of another “iswherea
defendant intentionally attracts and invitesthird partiesto an inherent and obviousrisk that he or she
has created or controls’ 2* This would be direct, not vicarious, liability. But merely knowing that
torts might be committed by members, who are to alarge extent outside the control of the union,
would not found liability. If afight broke out at the annual meeting, the union would not be liable
merely because it held a meeting, even if fights had occurred at past meetings.®* Likewise, if the
union set up a picket line, the union would not automatically be liable for any violence by ordinary
members on the picket line, even though it iswell known that violence sometimes occurs on picket
lines.

[151] Itisthereforenot enough simply to determinethat Warren wasamember of one of thelocals
or one of the national unionsto find them liablefor the bombing. Likewise, itisnot enoughto ssimply
demonstrate that other defendants, such as Seeton, Shearing, or Bettger, were membersof theunion,
or even members of the executive of the union, to found liability in the unions. What must be
determined is whether the conduct of these union members occurred during the discharge of
assignments given to them by the union and whether any resulting tort was a materialization of the
risks of performing those duties.

Usurpation and Secondment

[152] Inthiscaseit wasfurther suggested that CAW National might beliablefor thetortsof Local
4, evenif thetwo of them were separate legal entities. It was suggested that the provisionof financial
assistance, or theinvolvement of CAW National employeesin the business of Local 4, made CAW
National responsiblefor thetortsof Local 4 or itsemployees. It wasal so alleged that CAW National
was liable because it “took over” Local 4; the trial judge found that Local 4 and its members were
“completely enslaved” by CAW National .>*°

[153] Thereisadifference between:

243 Childs at para. 35; Mainland Sawmills Ltd. v. United Steel, Paper etc. Workers| nternational Union

Local 1-3567, 2007 BCSC 1433.

244 Childsat para. 33.

245 Trial Reasons paras. 197, 875, 883, 890, 900, 919.



Page: 85

(a) secondment of employees by one entity to another;

(b) providing moral or financial support to another entity;
(c) providing advice to another entity;

(d) inciting atort or crime;

(e) “taking over” an entity.

Theline between some of these may befine (e.g. between (c) and (d)) but the legal consequencesare
significantly different.

[154] Secondmentisaprocessby which oneentity “lends’ an employeeto another. Supposethat a
charitable organization requires technical help installing a new computer system, and a benevolent
corporation seconds an employeewith the necessary technical expertisetothecharity. The seconded
employee will likely stay an employee of the benevolent corporation but might also become an
employee or agent of the charity. If the seconded employee commits a tort in the course of his
employment with the charity, theissue arises asto which entity isvicariously liable for that tort: the
charity, the benevolent corporation, or both?With secondment, if theemploye= commitsa tort during
his or her assignment, it is the secondee that should generally be liable, not the seconder. The risk
that materializesisarisk of the secondee’ senterprise, and the secondeehas control of theprojectand
theemployee, and it isunreasonableto think that the seconder should not only providethe employee,
but also be an insurer for his or her torts while on assignment.?*® Of course, if the seconder isin the
business of “lending” its employeesto others, the result is different.?*’

[155] Merely providing moral or financial support to an entity does not support vicariousliability.
For example, if abenevolent corporation makesalargefinancial donation to acharity, knowing that
the charity will use it to implement some particular program, the benevolent corporation does not
becomevicariously liablefor any torts committed by the employeesof the charity. If an empl oyeeof
the charity were to assault one of the children under the care of the charity, the charity might be
vicarioudly liable, but the benevolent corporation would not. Even if employeesor officers of the
benevolent corporation sat on the board of directors of the charity, that would not make the
benevolent corporation vicarioudly liable. Thissimply flowsfromtherecognitionthat suableentities
areresponsible for their own debts and obligations but not for the debts and obligations of others. It
also flows from the principles underlying vicarious liability, particularly that each entity is
responsible for the risks flowing from the enterprise of that entity, and from the control that each
entity has over the tortfeasor. The fact that CASAW National or CAW National gave financia
support to Local 4 does not itself make them liable for Local 4's torts.

246 Denham v. Midland Employers Mutual Assurance LD., [1955] 2 Q.B. 437 (C.A.).
247 Mersey Docks and Harbour Board v. Coggins & Griffith (Liverpool) Ltd., [1947] A.C. 1; Hardisty
v. 851791 N.W.T. Ltd., 2005 NWTCA 4, [2006] 4 W.W.R. 199, affm’g 2004 NWTSC 70, [2005] 5
W.W.R. 334.
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[156] The vicarious liability analysis does not change ssimply because two entities might share
common or overlapping goals. Assumethat two not-for-profit organi zationsare both dedi catedto the
preservation of the environment. One entity gives funds or other support to the other, because the
advancement of the donee’ sobjectivesis consistent withthe donor’ sobjectives Thisisnot, inand of
itself, sufficient to create vicarious liability. Thus the fact that the Canadian labour movement
generally, or anational union in particular, gives support to alocal that is on strike does not create
vicariousliability. The fact that the support might be givenin pursuit of acommon goal, such asthe
elimination of the use of replacement workers, does not changethe analysis. However, if thefunds
were given knowing and intending that they be used for atortious purpose, at some point the donor
will become ajoint tortfeasor.

[157] Asjust indicated, providing advice to an entity will not create vicarious liability. Inciting a
tortfeasor to commit a tort will create liability but the liability will be joint and direct, and not
vicarious**®

248

See infra, paras. 160-63.
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[158] It istheoretically possible for one entity to usurp the powers and resources of another and
“takeover” thelatter, thereby making one responsiblefor the torts of the other. In extreme casesthe
“oneman company” and its sharehol der might becomejointly liable under this scenario. But “taking
over” must require more that just providing advice, or money, or seconded employees. It must
amount to a usurpation of the decision-making function of the entity, or the use of the powers or
resources of the entity for purposes that are inconsistent with the objects of that entity.
Notwithstanding the general statementsinthetrial reasonsto that effect, thereisno evidenceonthis
record that CAW National “took over” Local 4. Harold David was seconded by CAW National to
help Local 4 during the strike, but he did so within the decision-making structure of Local 4, and
with the consent of its executive, not in usurpation of its authority.**® He acted as part of, and with
the authorization of, the controlling minds of Local 4, not in defiance of them. Just because he was
given some specific assignments that might otherwise have been given to Loca 4 officers or
members (e.g. head negotiator, media contact, etc.) does not mean that he or CAW National “took
over” theLocal. Theresultisthe sameasif Local 4 had hired anon-member off the street to perform
thesetasks. Just because the objectives David pursued (for exampl e,opposing theuse of replacement
workers) were parallel objectives of both Local 4 and the national union does not amount in law to
“taking over”.

Inciting and Control

[159] Thetria judge found liability on the part of the unions because they “incited and failed to
control” their members”® These are two entirely different concepts.

[160] If one person incites another to commit atort, the two of them are joint tortfeasors. In such
casesthetortfeasor and the counselling party areidentified asone, and they arejointly liablefor the
damage. If, for example, any union members (or the unions themselves) incited Warren to commit
histort, they would be jointly liable with Warren for the resulting damage.

[161] Incitementisnot aseparatetort. If tortfeasor A incitestortfeasor B to commit atort, they are
joint tortfeasors’>* andin many casestherewill be aconspiracy between A and B. It isnecessary, of

249 Trial Reasons paras. 185, 189.

250 Trial Reasons paras. 868, 878, 880-81, 917, 923, 954, 971.
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course, to show that B owed the plaintiff aduty, if B’s tort sounds in negligence, or by definition
therewould be no tort. But oncethat duty isshown, it isnot necessary to find aduty on the part of A,
either to B or to the plaintiff. No one has the right to incite another to commit atort. Once A incites
B to breach B’ s duty to the plaintiff, A isjointly liable.

251

Credit Lyonnais N.V. v. Export Credits Guarantee Department, [2000] 1 A.C. 486 at pp.
498-9.
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[162] On the other hand, holding one person responsible for the torts of the other because of a
“failureto control” isinconsistent with many principlesof the law of tort, particularly intheabsence
of any legal or defacto control % It israrethat liability would be found unlesstherewas* control in
fact”, or at the least past control that was|ost through the negligence of the ancillary tortfeasor. The
trial judgefailed to appreciate the important distinction between these two concepts of “incitement”

and “control” and did not conduct any Cooper analysis before holding the union entities liable on

this basis.

[163] Thetrial judge also confused the concepts of incitement, control, and vicarious liability: >

Hargrove[the President of CAW National], self-describedas aperson
with a significant profile nationally and internationally, asked the
Court to accept that, because of his exalted position, he, like Witte
[the CEO of Royal Oak], was not fed details of thethreats, vandalism
and sabotage occurring during the strike and had no time for such
minutiae. Perhaps that is so, but CAW National is deemed to have
known that that, together with inadequate leadership and
inflammatory statements, which Hargrove passesoff as“ strike talk”
(in my opinion, wrongly), made CASAW Local 4, CASAW National
and CAW National vicarioudly liable for the deviant acts of the
strikers, including Warren.

The mere possession of knowledge, actual or inferred, does not support a finding of vicarious
liability. “Inflammatory statements” might amount to incitement, but not vicariousliability. It seems
unlikely that “inadequateleadership” isan independent tort, and it isirrelevant to vicariousliability
unless the underlying relationship is one that engages vicarious liability.

Duty to Bargain

Supra, paras.78-89.

253 Trial Reasons para. 888.
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[164] Thetrial judge proceeded on the assumption that failing to bargainin goodfaith, or negligent
collective bargaining, could be a source of liability in tort.>* The duty to bargain in good faith isa
statutory obligation arising in avery discrete context: labour relations. The labour relations statutes
create specific remedies for afailure to fulfill this duty and establish a specialized tribunal to deal
with any breaches. It is inconsistent with the labour relations regimes, and with the principles
underlyingthe law of tort, to suggest that bargainingin bad faith also givesriseto remediesin tort.?>
Equally aliento the principles underlyingthe law of tort isthe suggedion that “ negligent bargainng”
could make the negotiators liable (as ancillary tortfeasors) for the intentional torts of parties like
Warren. The Cooper analysiswould fail at the levels of foreseeability, proximity, and policy.

Local 4 and Loca 2304

[165] Neither Local was named as a defendant in the Fullowkaaction, but both are defendantsin
the O’ Neil action. Since Local 4 became L oca 2304 asaresult of the merger, they can betreated as
one entity. As previously discussed, ™ the Locals would be directly liable if they conducted their
businessin atortiousway, for example, if they resolved to conduct their picket linetortiously. They
could also potentially be vicarioudly liable for torts committed by their officersor memberswhilethe
|latter were engaged in the ordinary course of their duties.”®” The trial judge found that Seeton
committed tortswhile discharging his duties as an officer of Local 4, and thelocalswould potentially
have been vicarioudly liable for his torts, if such liability had been pleaded.

[166] Merely creating background circumstances against which another person might commit a
crimeis not sufficient to found liability in tort. In Childs it was argued that creating an opportunity
for consumption of alcohol was a sufficient act to found liability: ™

It is argued that they facilitated the consumption of alcohol by
organizing a social event where alcohol was consumed on their
premises. But this is not an act that creates risk to users of public
roads. Thereal complaint isthat having organized the party, thehosts
permitted their guest to drink and then take the wheel of an
automobile.

254 Trial Reasons paras. 736-43, 882-87, 971.

2% By analogy, the Supreme Court has held that tort law should not be used to supplement

family law, which is likewise founded on different policy considerations: Framev. Smith, [1987]
2 S.C.R. 99 at paras. 15, 43-4, 47-8.

2%6 Supra, para. 150.
257 Supra, paras. 148-150.

258 At para. 33. See also Lamb v. Camden LBC, [1981] Q.B. (C.A.) 625 at pg. 642; Jones v. Shafer
Estate, [1948] S.C.R. 166.



Page: 91

Hereit is argued that the L ocals should be liable because their actions led to a strike, which set the
stage for the picket line, and which resulted in violence. But the strike and the picket line did not
pose any threat to the miners. Theissueiswhether the Locasdid anythingto incite, assist or enable
Warren to commit his crime.

[167] Thetria judgefoundthat Local 4 and its|eaders created an atmosphere during the strikethat
violence was an acceptable means to accomplish the strikers' goals, and that the law need not be
obeyed. The possession and use of weapons and explosives was, at the very least, acquiesced in.
Inflammatory statements were made. Dehumanizing and threatening comments about replacement
workerswere repeated and encouraged. At the sametime, the union leaders|acked effective control
over the members they were inciting. While statements were sometimes made against the use of
violence, they were*“ couched ininsincerewords and glamour” >° Therewas ample evidence on the
record entitling the trial judge to conclude that L ocal 4 incited violence which led to Warren'stort.
Thereare strong policy reasonsfor making unionsresponsiblefor violence on picket lines, giventhe
apparent belief of some union membersthat such violenceisalegitimateform of labour protest. But
Local 4 and Local 2304 were not defendantsin the Fullowkaaction. Local 4 and its successor Local
2304, are defendantsin the O’ Neil action, but for the reasons given they are not liableto O’ Neil.*®

The National Unions

[168] Thetria judgeheldthat both CASAW National andits successorCAW National owed aduty
of careto the miners. Whilethat may be so, for the reasons previously given that duty did not extend
to preventing the intentional torts of persons beyond the control of the uni ons.® Thetrial judgealso
found, however, that certain of the union officersincited Warrento commit histort whiledischargng
thelr duties as union officers. Even if aduty to control Warrenwas not owed in tort, liability would
be established based on the incitement of Warren?? Because the tria judge concluded that the

259 Trial Reasons para. 275.

260 Supra, para. 101.

2601 Supra, paras. 91-100.

262

Supra, paras. 160-61.
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Localsand the National Unions were one entity, he did not distinguish between those officerswho
wereactingin their capacity asofficersof the Locals, from those who wereactingintheir capacityas
officers of the National Unions. Thus, generic findings of liability, such asthose found in the Trial
Reasons™ are not helpful.

263 At para. 905.
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[169] TheNational Unionswould potentially be directly liableif they conductedtheir businessina
tortiousway, or vicarioudly liable for the torts of their own officers or employeeswhile engaged in
the ordinary course of their duties. The National Unions are not vicariously liable for anything and
everythingtheir members (including Warren) did during the stri ke.?® WhileHarold Davidwasfrom
timeto time arepresentative of CAW National, during the strike he acted asarepresentativeof L ocal
4, and CAW National isnot vicariously liable for his conduct.?®® The defendant Basil Hargrove, an
officer of CAW National at the relevant times, was only named as adefendant in the O’ Neil action.
The trial judge found no tortious conduct by Hargrove, which precludes any vicarious liability of
CAW National for his activities.

[170] RossSlezak wasthe national president of CASAW National, and al hisactivitiesduring the
strike were in the ordinary course of his employment. Slezak was only named personally as a
defendant in the O’Neil action. CASAW National (and therefore as a result of the merger, CAW
National) would be vicarioudly liable for any torts he committed.

[171] SlezakwasonlyinY ellowknifeon oneor two occasionsduringthestrike. Thereareonly two
passagesin the Trial Reasons suggesting any tortious conduct by Slezak himself. At para. 1090 the
trial judge stated:

That so many strikers were so involved satisfies me that each of the
unions, their executivesincluding Hargrove, Slezak, Schram, Seeton
and Shearing, certain rank and file members including Bettger, and
CAW National interlopers such as David, incited and inflamed the
members of CASAW Local 4 and must share the blame for this
conduct as | will set out herein. It does not lie in their mouthsto now
deny knowledge of what the others were doing, for the evidence
clearly establishes that they did know, and, because they did know,
they owed a duty to the workers at Royal Oak and their families,
which they breached and attempted to hide from behind various
rubrics, the most common being that the oral transmission of threats
of bodily injury, death and destruction of property was mererhetoric,
or just “striketalk” to use Hargrove' s definition. (emphasis added)

264 Supra, paras. 148-51.

Supra, para. 158.
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This passageis not sufficient to constitute afinding that Slezak himself incited Warren specifically.
The passage suffers from the problem that the trial judge viewed all of the unions, al of their
members, and al of their officers, asoneentity for the purposes of determiningliability. Thepassage
does not clearly identify what Slezak personally did that incited Warren. The suggestion that mere
knowledgethat tortious acts might occur leadsto liability for those actsif they do occur, iserroneous
inlaw.

[172] At paras. 651-2 the trial judge stated:

[651] Warren's act, on September 18 is not disputed and was a
reaction to the negligent acts of other strikers, including Seeton,
Shearing, Bettger, Leggeand othersreferenced herein. He got caught
up inthestrikers' rhetoric, incitement on the line and strike bulletins,
and, fueled by the union’ s aberrant urgingsto cause the mine to shut
down whatever the price that must be paid, he finally deciding [sic]
that something significant had to happen to accomplish that end. His
act carried out the wishes of his fellow strikers and was for many of
them a commendabl e deed.

[652] CASAW Local 4's president Schram, for example, said that,
“wewill do whatever we have to win, no matter who or what getsin
our way”. When Warren learned there would be no more offers or
even negotiating, he became very depressed and angry. Then at the
rally on June 7th, Slezak in addressing the crowd with Schram and
Seeton, said Witte could expect severe confrontation on the “scab”
issue. It was at this public rally that Warren made his threat in
response to Conrad Lisoway’s query. He became a pawn between
Roya Oak and his union and his killing remark on June 7 was the
beginning of aformulation of aplan that took shape astimewore on.
Few paid any attention to Warren's remark, and some around him
then would have described it as rhetoric, if asked.

These passages again assign collective responsibility to anumber of people. Slezak’ scomment that
“Witte could expect severe confrontation” cannot reasonably be read as an incitement to commit
violent acts. Thetrial judge acknowledged that thiscomment,at most, precededthe “formulation of a
plan that took shape astimeworeon”. Thereisnothingin this passage that would justify afindingof
incitement or tortious conduct by Slezak. That precludes any vicarious liability based on his acts.

[173] TheNational Unions might alternatively be directly liable for conducting their businessina
tortious way. The trial judge held that CAW Nationa “incited or failed to control the union

membership”, and found liability on that basis®® As previously noted,?®’ “inciting” and “failing to

266 Trial Reasons paras. 878, 880-81.
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control” are different concepts. Whether CAW National (as an ancillary tortfeasor) isliable for the
torts of the immediate tortfeasor (Warren) asaresult of a“failureto control” requiresafull Cooper
analysis.?®® For the reasons previously given, thereis no such duty.

267

Supra, paras. 159-63.

Supra, paras. 42-6.
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[174] If it werefound that CAW National incited torts by Warren, then it would be jointly liable
with Warren2®® Such incitement would have to arisefromthe conduct of its“controllingminds’, that
is, its officers. The trial judge made findings to that effect, but the analysis is flawed in many
respects. First of al, the trial judge proceeded on the assumption that CASAW National was
responsiblefor the conduct of David, whereas David at all timesacted asarepresentativeof Local 4.
There was no finding of tortious conduct by any other representative of CASAW National or CAW
National. Secondly, he proceeded on the assumption that Local 4 and CASAW National werebut a
single entity in law. Thirdly, much of the analysisassumesthereisaduty in tort to bargain in good
faith or not to bargain negli gently,270 which are conceptsthat are not supportablein law.*™ Fourthly,
he rested liability, in part, on the mere provision of financial and moral support to Local 4. When
these erroneous assumptions are removed from the analysis,there remainsno clear factua findingby
thetrial judge of direct tortious conduct on the part of CASAW National.

[175] Thetria judgewasjustifiably critical of the conduct of many of those who wereinvolvedin
this strike. At para. 888 he stated:

... but CAW National is deemed to have known that [threats and
actual acts of violence], together with inadequate leadership and
inflammatory statements, which Hargrove passes off as "strike talk"
(in my opinion, wrongly), made CASAW Local 4, CASAW National
and CAW Nationa vicarioudly liable for the deviant acts of the
strikers, including Warren. CAW National in the beginning did not
enjoy aspecial relationship with thereplacement workers,but it wasa
relationship on basic neighbour principles. Yet CASAW Loca 4,
CASAW National and CAW National executives displayed a total
lack of human decency and respect towards the replacement workers.
One could hardly imagine how persons in a civilized society could
treat others, some of whom were friends, the way that some of the
leaders and members dehumanized replacement workers.

269 Supra, paras. 159-63.

270 Trial Reasons paras. 882-3, 971.

271

Supra, para. 164.
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The conduct in question was moraly unacceptabl e, but mere knowledgethat violent acts may occur
is not sufficient to found liability in tort, just because nothing is done to stop the tortfeasor. The
neighbour relationship does not create liability for failing to prevent the torts of persons beyond
one’ scontrol. It does not makethe National Unionsvicariously liablefor everythingitsmembersdo.
Absent afinding of incitement or other tortious conduct by arepresentative of the National Unions
within the scope of hisemployment, or adecision to conduct businessin atortiousway, liabilitydoes
not arise. The findings of liability against CAW National cannot be supported.

Liability of Bettger

[176] Bettger was a striking miner who was found criminally liable for his conduct during the
strike?® Thetrial judgealso found him civilly liable for the respondents damagesand apportioned
1% of theresponsibility to him.?”® Bettger |aunched an appeal from that finding, arguing that hewas
not liable on the facts of this case.

[177] Thetrial judge conducted aCooper analysisto determineif Bettger owed aduty intorttothe
respondentsto answer for Warren’ sconduct. He concluded that Bettgerwas sufficiently proximateto
the respondents, and that Warren’s conduct was sufficiently foreseeable, to support a duty in tort.
Thetrial judgefound that Bettger fell into the established category(recognized in Cooper) of liability
where “the defendant’s act foreseeably causes physical harm to the plaintiff”. It was, however,
Warren' sact, not Bettger’ sact, that caused physical harmto therespondents, so Bettgerdoes not fall
into this established category. Bettger’ sliability must have beenancillaryand must havearisenout of
aduty on Bettger’ spart to exercise reasonable careto prevent Warren' stort. Thetrial judgedid not

notethat it takesexceptional circumstancesto makeone party responsiblefor thetort of another,nor
did he discuss the policy reasons that tend to negate any such duty.

[178] Thetria judge aso concluded™ that Bettger owed a“duty to warn”. Thetria judge found,
however, that the fact that there was aviolent strikein progresswas notorious in the community.*”
Therefore, those crossing the picket lineswould have been aware of the existence of the picket line,

212 Supra, para. 10.

273

Trial Reasons paras. 942-64, 1300.

21 Trial Reasons para. 947.

275 Trial Reasons paras. 7, 148, 225.
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that there had been acts of violence, that there were frequent incursions into the mine as evidenced
by the graffiti found underground, that there had been explosions and other acts of sabotage and
vandalism, and that the perpetrators of much of thisactivity were unknown. In the circumstances, it
is difficult to identify what warning Bettger was expected to give.

[179] Thetria judge found that Bettger participated in many of the unlawful acts that occurred
during the strike, and that Bettger “ encouraged othersto do the same, particularly by example” 2° As
previously notec?’” no person has the right to incite another to commit atort. If the trial judge had
made afinding of fact that Bettger incited Warrento commit acts of violence, then Bettger would be
liable asajoint tortfeasor. Further, if thetrial judge had made afinding that Bettgerand Warrenwere
engaged in aconspiracy or acommon plan to commit acts of violence, then again Bettger would be
jointly liablewith Warren. There are, however, no such findingsin the reasonsof thetrial judge. At
most the findings are that Bettger set abad example by committing crimeshimself, and Warren may
have known that.”"®

[180] The conduct of Bettger during the strike was obviously shameful and inexcusable. Short,
however, of afinding that he incited Warren to set the bomb, there is no basis for finding Bettger
liable. As unacceptable as his conduct was, he had no control over Warren, and for the reasons
previously givenitisnot possible under Cooper to impose on him aduty to prevent thetortsof other
striking miners. Merely because both he and Warren were concurrently committing intentional torts
with aview to the same objectiveis not enoughto render him liable, even on the principlesset outin
Thorpev. Brumfitt.2”® While Bettger and Warren were both committing torts by reason of the same
motivation, their tortswere not otherwise temporally or geographicaly common.If, for example,the
deaths had occurred during the riot of “Black Tuesday” the result would have been different.
Bettger’ s appeals must be allowed.

Causation

[181] Our conclusions on duty of care provide a sufficient basis to allow these appeals and
therefore dismiss the respondents claims against Pinkerton's, the GNWT, CAW National and
Bettger. However, thetrial judge’ sanalysisof causation occupied acentral part of the argument on
these appeals. The appellants argued strenuously that the trial judge erred in law in applying the
wrongtest of causation in the circumstancesof this case. The Supreme Court of Canadahasrecently
reconsidered the legal principles governing the analysis of causation in Hanke v. Resurfice.?®
Accordingly, we address the appellants’ legal arguments below.

276 Trial Reasons para. 949.

21 Supra, paras. 160-61.
278 Trial Reasons paras. 954-61.
279

Supra, para. 39.

280 2007 SCC 7, [2007] 1 S.C.R. 333.
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Tria Judge' s Findings of Fact and Conclusions

[182] In discussing the general law on causation, the trial judge reviewed some of the leading
authorities and said, “wheretortious conduct causes or materially contributesto aplaintiff’ sinjury,
the defendant will be liable to the plaintiff”.?®* He proceeded to quote passages from Athey v.
L eonati 2% for the proposition that the general test for causation isthe “but for” test, but where the
“but for” test is unworkable, causation is established if the defendant’s negligence materially
contributed to the occurrence of theinjury. He also noted that it is not necessary for the defendant’ s
negl ig%;ce to be the sole cause of the injury as long as the defendant is part of the cause of the
injury.

[183] Laterin hisreasons, the trial judge said that he did not disagree with the “but for” test nor
with the material contribution test,” but then said elsewhere that, “the current test for causation is
whether the defendant’ s negligence materially contributed to the injury or loss’ 28

[184] Infact, acareful examination of his reasons and his causation analysiswith respect to each
defendant demonstrates his reliance on the “material contribution” test as opposed to the “but for”
test. This was not a case where the trial judge merely used the phrase “materia contribution”
colloquially, as was suggested by the respondents, while taking a robust and pragmatic view of
causation that did in reality, if not in words, utilize the “but for” test.

[185] A brief review of the trial judge's causation analysis undertaken with respect to each
defendant illustrates that the trial judge in fact applied the “material contribution” test. The tria
judge’ s causation analysiswith respect to each defendant was perfunctory and can be set out in full
here.

a Pinkerton's

[186] Thetrial judge analyzed causation with respect to Pinkerton’ sin two paragraphs:

Trial Reasons para. 609.
282 [1996] 3 S.C.R. 458, 140 D.L.R. (4™ 235.

Trial Reasons para. 610.

284 Trial Reasons para. 898.

285 Trial Reasons para. 746.

286 Trial Reasons paras. 765-66.
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Thereis no question there was a duty of care owed and breached, as
delineated, supra, and | find that the breach materially contributed to
the deaths of the nine miners for which Pinkerton’sis responsible.

Furthermore, | have discussed the drawing of adverse inferencesfor
failureto call witnessesin a separate section of thisjudgment and will
not repeat it here.

b. Government of the Northwest Territories
[187] Thetria judge analyzed causation with respect to the GNWT in two paragraphs:®’
The GNWT Defendants said that, even if aduty of carein negligence
is presumed, there is no causal link between such activities and the
deaths.
Pursuant to the detailed reasons set out above, failing to enforce the
Mining Safety Act, supra, materially contributed to the deaths of the

nine miners.

C. CAW National

287 Trial Reasons paras. 840-41.
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[188] Thetria judge analyzed causation with respect to CAW National in five paragraphs. The
final three paragraphs contain the operative part of the causation analysis:?*®

Counsel for CAW National argued that Warren had limited or no
knowledge of the activities of the strikers or the role of CAW
National; a consideration of all the facts indicates that both are
incorrect. Warrenwas aware at all times of the mediationsreferenced
herein. He read strike bulletins virtually daily, in which CAW
National had involvement. Furthermore, how can CAW National
make the second statement on the very heels of testimony by Warren
of his discussions with and impression of David?

In the beginning, there was no direct connection between the CAW
National and Warrenbut CAW National saw opportunityas aforesaid
and it seized onit, securing defacto control of CASAW Local 4. This
occurred with significant funding to see CASAW L ocal 4 throughthe
strike and by injecting CAW Nationa’ s personnel into the matrix, to
assume leadership, to “keep a good strike going” and to assist in
labour relations.

It was aso suggested that all that CAW National can be identified
with is writing to the Minister and providing financial support to
CASAW Loca 4. However, this is not in accord with the facts. |
reiterate, it isthe cumulative effect and the progression of the acts of
negligence of al the Defendants, including CAW National, as
delineated herein, that materially contributed to Warren'sact.

d. Seeton and Shearing

288 Trial Reasons paras. 899-901.
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[189]289The trial judge analyzed causation with respect to Seeton and Shearing in one paragraph
each:

For the reasons discussed above, and those provided in the section
dealing with the liability of CAW National, | find that Seeton’s
conduct materially contributed to Warren’s act.

... Pursuant to the reasons discussed, supra, | find that Shearing’'s
conduct materially contributed to Warren' s act.

e Bettger

[190] The tria judge analyzed causation with respect to Bettger in a somewhat more detailed
manner. He found that Bettger’s aberrant behavior, in combination with the aberrant behavior of
others, progressively incited Warren to do his act.**® He found it was irrelevant whether or not
Bettger was aware of Warren’splan to plant a bomb.** He found there was evidence that Bettger
influenced Warren. He noted that Bettger’ sactivities were“well known and talked about with pride
among the strikers, at the union hall, on the picket line and in the bars’ 2%

[191] Thetrial judge accepted Warren' s evidence that:**

289 Trial Reasons paras. 931, 940.

290 Trial Reasons para. 954.

291 Trial Reasons para. 955.

292 Trial Reasons para. 956.

293 Trial Reasons paras. 957-58.
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Therewasalot of thingsthat probably influenced alot of people and
I’m not going to say | wasn't influenced by something.

Thetria judge found “Bettger’ scriminal activity and his boasts with others contributed to Warren
appreciating that his turn must arrive since the acts of others had not succeeded in meeting the
union’s objective of shutting down the mine” ** He found that Warren’s act was “but a part of a
series of connected criminal activities’?* and concluded:*®

For the reasons herein, | find that Bettger's conduct meets the
material contribution test required to find a sufficient causal
connection.

General Principles of Causation

[192] One significant purpose of tort law is to compensate victims for the negligent acts or
omissions of defendants. But tort law does not concern itself with negligence in the abstract. To
found liability, the court must be satisfied on abalance of probabilitiesthat the defendant swrongfu
conduct caused the plaintiff’ sdamageor loss. Assimple aproposition asthismay first appear, it has
nonethel ess proved exceedingly difficult for courts to apply consistently.

294 Trial Reasons para. 959.

295 Trial Reasons para. 960.

29 Trial Reasons para. 961.
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[193] The"but for” test isthe primary test of causation in negligence. It involves a hypothetical
inquiry into the tortious aspect of the defendant’ sconduct. The plaintiff bearstheburdento proveon
a balance of probabilities that his or her injury would not have occurred but for the defendant’s
negligent act or omission.”” As stated by Lewis N. Klar, in Tort Law:**®

. . . if the defendant’s conduct can be shown to have been a
necessary cause of the plaintiff's harm. . . the but for test is
satisfied. Conversely, if the plaintiff fails to prove this on the
balance of probabilities, the causal connection has not been
established.

[194] The*but for” test ensuresthat a defendant will not be held liable for aplaintiff’ sinjuriesif
they are dueto factors unconnected to the defendant.* However,the plaintiffdoes not haveto prove
that a defendant was the sole cause of the injury: “there is more than one cause in virtually all
litigated cases of negligence” 3%

297 Hanke v. Resurfice Corp., 2007 SCC 7, [2007] 1 S.C.R. 333 at paras. 21, 22; Athey at pg.
466.
298 3rd ed. (Toronto: Thomson Carswell, 2003) at pp. 389-90.

299 Hanke at para. 23.

300 Hanke at paras. 19, 21; Athey at pg. 468.
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[195] Inexceptional circumstances, the“but for” test may be“unworkable”, even thoughevidence
supportstheinferencethat the defendant’ s conduct materially contributed to theplaintiff’sinjury.3*
If itis“impossible” for the plaintiff to prove, dueto factors outside the plaintiff’s control, that the
defendant’ s negligence caused the plaintiff’s injury on a “but for” basis, and it is clear that the
defendant breached a duty of care owed to the plaintiff, thereby exposing the plaintiff to an
unreasonable risk of the kind of injury suffered by the plaintiff, then liability may be imposed,
according to basic notions of fairness and justice3*? For example, wherethelimitsof sciencemakeit
impossible to prove on a balance of probabilities that the defendant’ s negligence was a necessary
cause of injury, it may be appropriate to resort to the more easily satisfied “material contribution”
test. Wheninterpreted in that way, the test significantly lowersthe proof requirement for causation.

[196] However, the “but for” test is not rendered unworkable simply because the hypothetical
inquiry involves another persons’ sreaction to the conduct of the defendart asan elementin thechain
of causation*® Generally speaking, in these types of cases, the hypothetical inquiry focuses on
whether the conduct of the other defendant acting reasonably would have diverted the third party
from his or her intended course of conduct.

[197] Canadiantrial and appellate courts have not applied the expression “ material contribution”
uniformly. In some cases, courts have used the phrase in the “conventional sense” to describe
conduct that is a necessary, though not sufficient, cause of the injury.>** In other cases, courts have
used the phrase to invoke the less stringent test of causation.>® Thetrial judgein this case rendered
his decision beforeHanke and therefore did not have the benefit of the Supreme Court of Canada’'s
restatement and clarification of the law on causation.

[198] The appellantsin this case argue that the trial judge erred in law by applying the “ material
contribution” test in circumstanceswhere it was not warranted. They submit that had thetrial judge

301

Athey at pg. 466.

302 Hanke at para. 25.

303 See, for example, Walker Estate v. York Finch General Hospital, 2001 SCC 23, [2001] 1
S.C.R. 647;B.S.A. Investors Ltd. v. Mosly, 2007 BCCA 94, 283 D.L.R. (4th) 220, leave to
appeal refused, SCC #32148; Wiebe v. Canada (Attorney General), 2006 MBCA 159, 212
Man. R. (2d) 99, leave to appeal refused [2007] 1 S.C.R. xvi; B.M. (sub.nom.“Mooney”)v.
B.C. (Attorney General), 2004 BCCA 402, 31 B.C.L.R. (4th) 61, leave to appeal refused
[2005] 1 S.C.R. xiii; Ortega v. 1005640 Ontario Inc. (c.0.b. Calypso Hut 3) (2004), 187
O.A.C. 281, leave to appeal refused [2005] 1 S.C.R. xiv.

304 B.M. at paras. 187, 190 per Smith J.A.; Klar, Tort Law, at pg. 396.

305 Athey at pg. 466; Myers v. Peel County Board of Education, [1981] 2 S.C.R. 21;
Bonnington Castings Ltd. v. Wardlaw, [1956] A.C. 613, and McGhee v. National Coal
Board, [1973] 1 W.L.R. 1.
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employed the “but for” test, as he was required to do, he would not or could not have reached the
same conclusion on liability.

[199] Therespondentssubmit that althoughthetrial judgefrequently invoked the phrase” material
contribution” in hisreasonsfor judgment, areview of those reasons suggeststhat he actuallyapplied
the “but for” test. Thus, they say, his findings on causation ought not to be disturbed. In the
aternative, the respondents say the trial judge correctly applied the “material contribution” test,
becauseit wasimpossibleto prove what Warren would have done had the appellants not committed
those negligent acts or omissions.

Standard of review

[200] A finding of causation is a finding of fact reviewable only for palpable and overriding
error.*® However, the appropriate legal test to determine causation is an extricable question of law
reviewable on a correctness standard.>”

Liability of the Appellants

[201] We have concluded that it is possible in this case to apply the “but for” test and that it is
therefore neither necessary nor appropriate to apply the “material contribution” test. The “but for”
test can apply even in caseswherethe hypothetical questionrequiresprediction of humanreaction.In
this case,*® it was not “impossible” to establish on a balance of probabilities how Warren would

306 Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 at para.70, per lacobucci and

Major JJ., at para. 159, per Bastarache J. dissenting.
307 Athey at pg. 479; St. Jean v. Mercier, 2002 SCC 15, [2002] 1 S.C.R. 491 at paras. 33, 35,
98, 103; Meyers (Next Friend of) v. Stanley (sub.nom. Moscovitz), 2005 ABCA 114, 363
A.R. 262 at para. 19, leave to appeal refused [2005] 2 S.C.R. ix.
308 As in B.S.A. Investors Ltd. v. Mosly, Wiebe v. Canada (Attorney General), B.M. (sub.
nom. “Mooney”) v. B.C. (Attorney General), and Ortega v. 1005640 Ontario Inc. (c.0.b.
Calypso Hut 3).
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have reacted had one or more of the appellants acted reasonably in the circumstances. It waspossible
to lead direct and circumstantial evidence sufficient to overcome the burden of proof concerning
Warren'slikely course of conduct.

[202] Thetria judge’ s brief comments on causation do not attempt to ascertain whether Warren
would have set the blast that killed the miners if any of the appellants had acted differently. No
attempt to conduct a“ but for” analysisis apparent from the reasons. We notethat earlyin hisreasons
thetrial judge comments on the role of the GNWT alone or together with the co-defendants>® We
do not view this passage as an attempt to apply the “but for” analysisto the GNWT or to any of the
other co-defendants. It underscores the concern that the actions of each defendant were viewed
cumulatively or collectively rather than individually in determining causation. Moreover, this
comment, if taken as a finding of “but for” causation, would conflict with the trial judge's
subsequent, specific finding that the GNWT’ s negligence “ materially contributed” to the deaths of
the nine miners'® The “but for” test requires the court to consider whether a defendant’ s conduct
was anecessary cause of the harm, not merely acontributing cause. Put another way, thetrial judge
should have considered whether Warren would have been diverted from his intended course of
conduct if any of the appellants had acted reasonably.

[203] Thus, whileit isevident that the trial judge was aware that there were two distinct tests for
determining causation, he nonetheless concluded that the “material contribution” test was “the
current test” of causation. In doing so, he failed to consider why the primary “but for” test was
unworkable and, asaresult, did not provide any justification for his acceptance of the morerelaxed
test of causation. In the context of this case, the failure to do so isreversible error.

[204] There is an additiona problem with the trial judge’s causation analysis. He did not ask
whether each appellant’ snegligent act or omission was acause of the respondents harm. Rather, he
considered the conduct of the appellants collectively, concluding that the actions or inactions of all
the appellants combined to contribute materially to Warren’ scriminal act. Thiserror in analysisis
illustrated where the trial judge says, “it is the cumulative effect and the progression of the acts of
negligence of all the Defendants. . . that materially contributed to Warren’sact” *** The error also
finds expression later in his reasons where he writes: “Mr. Polsky’ sattempt to isolate Warren’ sact
and arguethat it be treated singly does not accord with the evidence. It was but a part of a series of
connected criminal activities.”**

309 Trial Reasons para. 663 states in part: “I do not accept that the only evidence to support a

causative link was provided by Warren. In the case of the GNWT Defendants, had they
discharged their statutory obligations, as illustrated in more detail below, alone or together
with discharge of their co-Defendants’ obligations, Warren would have been deterred.”

310 Trial Reasons para. 841.

81 Trial Reasons para. 901.

312 Trial Reasons para. 960.
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[205] This was a fundamental error in approach. The proper application of the “but for” test to
determine causation requires a consideration of each appellant’s negligent acts and omissions in
isolation from those of the other appellants. Thetrial judge’ sfailurein that regardisalso reversible
error.

[206] Given our conclusions on duty of care, we will not attempt the task of reviewing the
evidence, making findings of fact, and applying the test to those findings. Such a review by an
appellate court would be problematic on this record giventhevolumeof evidenceand the unresolved
issues of credibility.

Other Issues

[207] The parties raised other issues. The appellants challenged the apportionment of liability
between themselves. Pinkerton’s argued that it was not liable to contribute to the respondents the
share of their damages that they could not recover from Royal Oak by reason of the Workers
Compensation Act. The appellants argued that the trial judge should not have drawn adverse
inferences from the failure to call certain witnesses. The appellants appealed and the respondents
cross-appeal ed certain aspects of the damageaward. Inlight of the conclusiorswehavereached,it is
not necessary to express any opinion on these issues.

Conclusion

[208] Tosummarize, the appealsby Pinkerton’s, GNWT, Bettger and CAW National are allowed,
and both actions against them are dismissed. The cross-appeal s are dismissed.

[209] The appellants may make written submissions on costs within 30 days of the date of these
reasons. The respondents may reply within 60 days of the date of these reasons. The appellants

written briefson costs should not exceed 10 doubl e-spaced pages, and the respondents’ written brief
on costs should not exceed 15 double-spaced pages.

Appeal heard on October 15 and 16, 2007

Memorandum filed at Y elowknife, N.W.T.
this22nd day of May, 2008
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Costigan JA.

Authorized to sign for Paperny J.A.

Slatter JA.
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