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Memorandum of Judgment
Delivered from the Bench

Slatter J.A. (for the Court):

[1] The appellant appeal s the sentence he received following his guilty pleas on two counts of
assault causing bodily harm, against two different complainants. He was sentenced to four years
imprisonment on each count to be served concurrently.

2] Both counsel for the Crown and counsel for the defence submitted that the starting point for
calculating the sentence should be two and one-half years, although this was not a formal joint
submission. Counsel differed somewhat on the amount of credit that should be given for pre-trial
custody. This was not a “plea bargain” situation where the accused agreed to plead guilty on the
understanding that the Crown and the defence would make a unified submission on sentence.

[3] Thetrial judgetook the view that the sentence proposed by counsel wasinadequate Thetrial
judge found that the sentence did not adequately addressthe principlesof sentencing nor didit reflect
the prevalence of violent crimein the jurisdiction.

[4] The trial judge is of course not bound by the submissions of counsel, although often the
sentence recommended by the Crown will be seen as a maximum. In this case the trial judge
considered all therelevant factors, including the severity of the assaults, the gratuitous nature of the
assaults, the personal circumstances of the appellant, the appellant’ s significant criminal record and
the apparent failure of previous sentences to deter the appellant.

[5] The appellant argues that if the trial judge was going to depart from the concurrent
recommendations of counsel, it was incumbent on him to draw that to counsel’ s attention and ask
them to make submissions on the point. In this casethe tria judge did indicate his discomfort with
the recommendations of counsel, although at the end of argument. He then adjourned over thelunch
hour before imposing sentence. When court reconvened neither counsel asked to present further
argument, which indicates that counsel had said all that could be said.

[6] In this case it would have been helpful if the trial judge had signaled to counsel during
argument that he was uncomfortablewith their positions. However, thetrial judge considered all the
relevant factors and imposed a sentence that was within the range for similar sentences. In the end
we cannot see any reviewable error.

[7] Both counsel agreethat the appellant spent approximately three monthsin pre-trial custody
and would usually receivecredit for that. Thetrial judgeonly referredin passingto “theshort period
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of time on remand status’. It is not clear if proper credit was given for the remand time, and we
would accordingly reduce the sentence to three years and nine months on each count to be served
concurrently. Otherwise the appeal is dismissed.

Appea heard on November 22, 2007

Memorandum filed at Y ellowknife, N.W.T.
this__ day of December, 2007

Slatter JA.
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