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Memorandum of Judgment
Delivered from the Bench

Slatter J.A. (for the Court):

[1] The appellant appeal s his sentence, arguing that the trial judge erred in not accepting ajoint
submission from counsel. Therespondent Crown agreesthat thetrial judgeshould haveacceptedthe
joint submission.

[2] The accused pled guilty to aserious charge of conspiracy to traffic in cocaine. Healso pled
guilty to related charges of laundering the proceeds of crime and tax evasion.

[3] The accused waived his preliminary inquiry on the conspiracy charge, and pled guilty at an
early stage. He indicated he would plead guilty to the money laundering and tax evasion charges
before the investigations were complete and the charges had even been laid. As the trial judge
pointed out “The Crown prosecutor concedes that a tremendous amount of resources would have
been expended by the police continuing to gather evidence and to hire forensic accountants etc. to
bring those charges before the Court, but those expenditures were not necessary because of Mr.
Wong's early agreement to plead guilty to those additional charges’.

[4] A joint submission was made on the following basis:
a) 4 yearsimprisonment on the conspiracy charge;
b) 1 year consecutive on the money laundering charge;

c) a $96,000 fine, and in default of payment 1 year imprisonment concurrent to the other
sentences, on the tax evasion charge;

d) 6 months credit for remand time, and;

e) a $400,000 fine in lieu of aforfeiture pursuant to section 462.37 (3)(e) of the Criminal
Code, with a 3 year consecutive sentence in default of payment.

[5] The sentence of thetria judgeisdifferent from the joint submission, in that heimposed a5
year term of imprisonment on the conspiracy charge, and he made the 1 year term in default of
paying the $96,000 fine consecutive to the other sentences, rather than concurrent with them.
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[6] InR.v. G.W.C., 2000 ABCA 333, 89 Alta. L.R. (3d) 217 the court reviewed the principles
regarding joint submissions. At paras. 17-18 the court noted that the effectivenessof pleabargaining
isundermined if thereis no certainty in the process, and that accordingly joint submissionsthat are
within the appropriate range should be accepted. That being said, the trial judge does not have to
adopt ajoint submission that is unfit or unreasonable. InR. v. MacDonald, 2004 ABCA 295, 357
A.R. 43 the court noted that if atrial judgeis not going to accept ajoint submission, counsel should
be advised in atimely way and given an opportunity to explain why the joint submission isfit. In
this case the trial judge failed to warn counsel that he was concerned about the fitness of the joint
submission, and to give them an opportunity to justify it.

[7] Thetrial judge concluded that the custodial portion of the conspiracy sentence wasunfit: “I
find that any sentence less than 5 yearsimprisonment for the cocaine conspiracy charge would be
contrary to the public interest and unreasonable”. It wasan error for thetrial judgeto segregateone
portion of the joint submission and determineif it, standing alone, was unfit. Thejoint submission

must be considered as awhole.

[8] The joint submission considered as a whole was not unreasonable or outside the range of
sentencing that would be appropriate. Thenegotiated joint submissionenabled thepolice, the Crown
and the courtsto save considerableresources. The sentenceasawholeisafirm oneand would have
the necessary deterrent effect. Drug trafficking is a crime of greed, and the sentence imposes a
significant financial penalty on the accused of $496,000. Considered as a whole, the joint
submission was within the appropriate range and should have been accepted.

[9] Counsel have also brought to the Court’ s attention that the sentenceisin onerespectillegal,
because s. 239(2) of theIncome Tax Act requires a term of imprisonment in addition to the fine.

[10] The appeal and the cross-appeal are accordingly allowed. The sentence is varied to

correspond with the joint submission made to the tria judge, with the exception that a 1 year
concurrent sentence will be added to the sentence on the charge of tax evasion.

Appea heard on November 22, 2007

Memorandum filed at Y ellowknife, NWT
this day of December, 2007

Slatter JA.
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