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Memorandum of Judgment

The Court:

[1] Spencer Mangelana(“Mangelana’) appeal sthe dismissal of hismedical mal practice suit. He
sued Dr. Botha, the Inuvik Regional Health and Social Services Authority (“Health Authority”),
operating facilities known as the Inuvik Regional Hospital (“IRH"”) and the Tuktoyaktuk Health
Centre (“THC"), and Nurses Meissner, McFadzen and Belanger (the “ Respondent Nurses’). The
Health Authority was added as a party based on its responsibility for the IRH, the THC and the
Respondent Nurses. Mangelana claims that he developed an infection at the same time as, and
perhaps as aresult of, his tonsillectomy in July, 1992 and alleges that Dr. Botha, the surgeon who
performed thetonsillectomy at the IRH, and the Respondent Nurses, who were stationed at the THC
at the relevant time, each failed to diagnose and treat his infection. Mangelana alleges that their
negligence caused his infection to progressively deteriorate to bilateral pneumonia and ultimately
into adult respiratory distress syndrome (“ARDS").

[2] Whilethetria judgefound that Dr Bothabreached hisduty of care, he nonethel ess dismissed
Mangelana' s claim due to the apparent absence of evidence establishing a causal link. The claim
against the Respondent Nurses was also dismissed: Mangelana v. McFadzen, [2005] N.W.T.J.
No. 31, 2005 NWTSC 41.

[3] Mangelanaappealsthetria judge’ sassessment asto causation, fromwhichthereisno cross
appeal, aswell asthetria judge sfinding that the Respondent Nurses are not liable. On this latter
point, should we decide to reverse the trial judge’ s decision on causation, Dr. Botha cross-appeals
and joins Mangelanain arguing that thetrial judge erred in finding the Respondent Nurses were not
liable. Dr. Botha's cross-appeal seeks to have liability apportioned. While the trial judge
conditionally assessed damages, no party appeal s that assessment.

[4] We conclude that the trial judge erred in his approach to causation by failing to properly
assess the evidence establishing a causal link between Dr. Botha' s negligence and Mangelana's
injuries. We also conclude that the trial judge erred in failing to impose liability against the
Respondent Nurses, based on their failure to meet the standard of care expected of them.

Background

[5] In preparation for histonsillectomy, Mangelanawas admittedto thel RH on July 6, 1992, and
underwent a physical examination that included a blood test and urinalysis. Dr. Botha did not
conduct a preoperative examination of Mangelana, which would have included review of the blood
test results. Had he done so, he would have ascertained that Mangel ana swhite blood cell count was
above normal and consistent with the presence of an infection. While this reading may wel have



influenced Dr. Botha to postpone the surgery, all experts who testified agreed that delaying the
procedure was not inevitable in the circumstances.

[6] On July 7, 1992, Dr. Botha successfully performed an uneventful tonsillectomy on
Mangelana, though some blood loss was experiencedby M angel anal ater that day. The medical notes
reveal asignificant elevation to Mangelana svital signs, most notablyhis body temperature readings,
on the evening following the tonsillectomy. The IRH staff responded by providing Mangelanawith
Tylenol, which would assist in reducing his body temperature but would otherwisehaveno effecton
any underlying infection.

[7] Thefollowing morning, Mangeland svital signswerecloser to normal and hewasdischarged
from the IRH later that day. Dr. Botha did not conduct afull assessment of Mangelanaprior to his
discharge. Mangelanareturned to his home in Tuktoyaktuk that day, where he appeared visibly ill.

[8] On the morning of July 9, 1992, Mangel ana attended the THC, complaining of asore throat
and difficulty breathing. Nurse Belanger assessed Mangel ana, and consulted with NurseMeissner,a
senior nurse on staff. Importantly, Nurse Meissner asked whether M angel anashould be placedon an
antibiotic, to which Nurse Belanger responded that he was either already on an antibiotic or there
was a good reason to explain why he was not. Both assertions turned out to be false and neither
Nurse Belanger nor Nurse Meissner made any inquiriesto ascertain thetrue state of affairs. Instead,
Mangelanawas given Tylenol and sent homewith instructionsto returnif his symptoms continued.

[9] Mangelana returned to the THC later that day, at which time he was examined by Nurse
M cFadzen. Mangel anacomplained of headachesaswell asfever and vomiting. Histemperaturewas
recorded as 37.5 degrees Celsius, which was above normal. His heart rate was 120, which was well
over normal. Nurse McFadzen’ s notes indicated that Mangelana “felt warmer” and that he looked
weak and tired: A.B. I11,1093. She also observed that he had swollen nodesin his neck area. Nurse
McFadzen madeadifferential diagnosis: either Mangelana’ ssymptomswere consistentwith normal
recovery from the tonsillectomy, or they wereindicative of a devel oping infection. Mangelanawas
given Gravol and Tylenol, and advised to return the next day if he remained feverish.

[10] OnJduly 11, 1992, Mangelana s mother contacted the THC and explained that Mangelana' s
condition was not improving, as he remained feverish and continued vomiting. Mangelanareturned
to the THC and saw Nurse Meissner. Her notesindicate that Mangelana“ appears more irritable at
beingill thanill”: A.B. I11, 1095. Though his temperature was in the normal range, ablood sample
wastaken and sent out for analysis. Becausethe THC lacked the proper testingfacilities theanalysis
of Mangelana’ sblood samplewas not known until hewas|ater treated in Edmonton.However, once
it was analyzed, the blood sample revealed anormal white blood cell count, though other anomalies
were present.

[11] Mangelana returned to the THC on July 12, 1992. Following her examination, Nurse
Meissner correctly diagnosed Mangel ana as suffering from pneumonia, at which time hewasgiven
antibiotics. Later that day, Mangelana was flown to Inuvik, where a repeat blood test revealed a
significant elevation to hiswhite blood cell count. By that time, his pneumoniahad extendedto both
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lungs. Mangelana’ ssituation continued to deteriorateand hewastransferred to Edmonton,where his
illnesslater progressed to ARDS. Mangelanaremained in the Edmonton hospital for approximately
three months, during which timehe sufferednumerous complicationsincludingsepticemia, recurrent
pneumothoraces requiring chest tubes, renal dysfunction, cholecystitisrequiring removal of hisgall
bladder, and a grand mal seizure. He was released from the hospital in October, 1992.

The Trial Judge s Decision
[12] Thetria judge held that Dr. Bothawas negligent in three respects:

Q) hefailed to conduct a preoperative assessmentprior to performingthe
surgery on July 7, 1992 (para. 49);

(2 hefailed to conduct aphysical examination of Mangelanaprior tohis
discharge from the IRH (para. 75); and

3 either the IRH nursing staff did not bring certain significant
observationsto Dr. Botha's attention on July7/8, in which case they
failed to meet the standard of care expected of them, or Dr. Bothawas
advised in atimely fashion by the IRH nursing staff, in which case
Dr. Botha failed to meet the required standard of care by failing to
respond appropriately to thisinformation (para. 55). Whilethis|atter
finding was later referred to by the trial judge as “the collective
negligence of the defendants’, that liability cannot attach to the
Respondent Nurses as they were not involved in Mangelana's
treatment at the IRH.

[13] Despite hisfinding of negligence against Dr. Botha, the trial judge dismissed the claim for
lack of any causal connection between Dr. Botha snegligenceand Mangeland sinjuries.The heart of
the trial judge’ sfinding on causation isfound at paras 111-121 of his decision:

111  Ineach of these three instances of negligence, | [am]
unable to say that “but for” that negligence the
plaintiff’sinjury would not have occurred. Also, | am
unableto say that any of theseinstances of negligence
“materially contributed” to the occurrence of the
plaintiff'sinjury.

112  From the opinion evidence of the expert witnesses, |
find that pneumoniais a very rare complication of a
tonsillectomy. It was not an expected occurrence.
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115

116

117

118

119

From the facts adduced at trial, and the (helpful)
opinion evidence of the experts, | am unable to
determine the cause or the genesis of the infection
which led to the plaintiff’s pneumonia, on a balance
of probabilities.

Thereis simply no evidence that aspiration occurred
during the tonsillectomy. Aspirations during surgery
are normally detected, none was detected here.

There is no evidence upon which | can conclude, or
even draw an inference, that the time of onset of the
infection which led to the plaintiff’s pneumonia was
prior to July 12. Perhaps more importantly, | cannot
say that that infection could have been detected prior
to July 12. The evidence does not establish that there
was a delay in diagnosing or treating the plaintiff’'s
pneumonia.

As | have found, some of the defendants were
negligent. However, in my view, as a matter of
common sense and logic, those instances of
negligence cannot constitute a foundation for a
finding of liability for the plaintiff’sinjury.

None of these specific acts of negligence caused or
contributed to the plaintiff’sinjury.

Had Dr. Botha personally performed a pre-operative
assessment prior to the tonsillectomy, | cannot infer
that events would have unfolded differently.

Had Dr. Botha done a physical examination of the
plaintiff on the morning of his discharge, | cannot
infer that events would have unfolded differently.
Thereis no evidence to indicate that such a physical
examination, or the ordering of more tests, would
have |ed to the discovery of an early pneumoniaor an
infective source. To suggest it may have been
discovered is speculation.
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120 Had Dr. Botha and the Inuvik nurses communicated
successfully about the temperature spike and other
physical observations and had Dr. Botha attended to
the plaintiff at those times as he says he “would
have’, | cannot infer that eventswould have unfolded
differently.

121 | find that the plaintiff’s action fails as the plaintiff
has not established, on a balance of probabilities, a
causal link between the defendants’ actsof negligence
and the plaintiff’sinjury.

[14] Asfor the Respondent Nurses, the trial judge found that they met the standard of care for
nursesin the circumstances. While certain aspects of the communication process betweenthe THC
and the IRH were described as “wanting”, the trial judge made no finding as to whether that
deficiency constituted negligencein light of his conclusion on causation.

Standard of Review

[15] For questions of law, the standard of review is correctness; for questions of fact, or mixed
law and fact where there is no extricable error of law, the standard of review is palpable and
overriding error: Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 SCC 33.

[16] The question of whether a health care provider satisfied the appropriate standard of careis
one of mixed fact and law. However, once the facts have been established without overriding and
palpableerror, the standard of review is correctness; St-Jean v. Mercier, [2002] 1 S.C.R. 491, 2002
SCC 15 at para. 49. InMeyersv. Stanley (2005), 363 A.R. 262, (sub nom. Meyers v. Moscovitz)
2005 ABCA 114 at para. 19, the Alberta Court of Appeal stated:

Determining the appropriate standard of care for a doctor in the
circumstances is a matter of law because it isalegal test. Likewise,
the test for causation is amatter of law: has the substandard conduct
of the doctor caused the patient’ sinjuriesapplying both “but for” and
“foreseeability”. Failure to establish and apply the correct test is an
error of law.

[17] ThisCourt, in Strichen v. Stewart (2005), 367 A.R. 18, 2005 ABCA 155 clarified at para. 4
that apal pable and overriding error is said to occur when: (a) it can beidentified; (b) the error canbe
shown to be an error; and (c) “the error is one which eithe must have altered the result or may well

have altered the result”.
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Analysis

[18] This appeals turns on the question of causation. The leading case regarding the degree of
proof required to establish causation, particularly in the context of amedical malpractice claim, is
Snell v. Farrell, [1990] 2 S.C.R. 311. In Snell, the Supreme Court noted that plaintiffs often face
considerabledifficultiesin attempting to meet the burden of proof, sincethedefendanttypicallyisin
a better position to know the cause of the injury than the plaintiff. While it was argued that the
burden of proof should shift to the defendant in those circumstances, the Supreme Court confirmed
that the onus remains with the plaintiff to demonstrate acausal connection between the defendant’ s
conduct and the plaintiff’ sinjury on abalance of probabilities. The SupremeCourt noted, at 328, that
“dissatisfaction with the traditional approach to causation stems to alarge extent fromitstoo rigid
application by the courts in many cases.” The Supreme Court determined that a plaintiff need not
demonstrate a precise, scientific causal link in all cases and atria judge may, using a robust and
pragmatic approach, draw an inference asto causation where sufficient evidence has been tendered.
Thisisparticularly soin medical mal practice cases, when the facts often lie within the knowl edgeof
the defendant.

[19] Snell waslater affirmed by the Supreme Court in Athey v. Leonati, [1996] 3 S.C.R. 458. In
that case the principles regarding the degree of proof required to establish causation were
summarized as follows at para. 16:

In Snell v. Farrell, supra, this Court recently confirmed that the
plaintiff must prove that the defendant’ s tortious conduct caused or
contributed to the plaintiff’s injury. The causation test is not to be
applied too rigidly. Causation need not be determined by scientific
precision; as Lord Salmon stated in Alphacell Ltd. v. Woodward,
[1972] 2 All E.R. 475, at p. 490, and as was quoted by Sopinka J. at
p. 328, itis“essentially apractical question of fact which can best be
answered by ordinary common sense” . Although the burden of proof
remains with the plaintiff, in some circumstances an inference of
causation may be drawn from the evidence without positivescientific
proof.

It is not now necessary, nor has it ever been, for the plaintiff to
establish that the defendant’s negligence was the sole cause of the
injury. Therewill frequently be amyriad of other background events
which were necessary preconditions to the injury occurring. To
borrow an example from Professor Fleming (The Law of Torts (8th
ed. 1992) at p. 193), a “fire ignited in a wastepaper basket is . . .
caused not only by the dropping of alighted match, but also by the
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presence of combustible material and oxygen, afailure of the cleaner
to empty the basket and so forth”. Aslong as a defendant is part of
the cause of an injury, the defendant is liable, even though his act
alone was not enough to create the injury. There is no basis for a
reduction of liability because of the existence of other preconditions:
defendants remain liable for all injuries caused or contributed to by
their negligence. [emphasisin original]

[20] The Supreme Court also confirmed in Athey that the basic test to establish causation isthe
“but for” test, which requiresthe plaintiff to provethat theinjury wouldnot haveoccurredbut for the
negligence of the defendant. However, the “but for” test may be unworkable in certain
circumstances. In those circumstances, a court may adopt the “material contribution” test, whichis
met “wherethe defendant’ snegligence‘ materially contributed’ to the occurrenceof theinjury,”: see
Athey, para. 14 - 15. Justice Mgjor, on behalf of the Court in Athey, explained the appropriate
anaysisat para. 41.

If the injuries sustained in the motor vehicle accidents caused or
contributed to the disc herniation, then the defendantsarefully liable
for the damagesflowing from the herniation. Theplaintiffmust prove
causation by meeting the “but for” or material contribution test.
Future or hypothetical events can be factored into the calculation of
damages according to degrees of probability, but causation of the
injury must be determined to be proven or not proven. This has the
following ramifications:

1 If the disc herniation would likelyhave occurredat the
same time, without the injuries sustained in the
accident, then causation is not proven.

2. If it was necessary to have both the accidents and the
pre-existing back condition for the herniation to
occur, then causation is proven, since the herniation
would not have occurred but for the accidents. Evenif
the accidents played a minor role, the defendant
would befully liable because the accidentswerestill a
necessary contributing cause. [emphasisin original]

3. If the accidents alone could have been a sufficient
cause, and the pre-existing back conditionalone could
have been a sufficient cause, then it is unclear which
was the cause-in-fact of the disc herniation. Thetrial
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judge must determine, on a balance of probabilities,
whether the defendant’'s negligence materialy
contributed to theinjury.

[21] In the present case, the trial judge correctly identified the applicable principles when
assessing causation; he made certain fact findings, correctly cited Snell, and directed himself to
adopt a“robust and pragmatic approach.” Thetria judge concludedthat neitherthe“but for” test nor
the “material contribution” test was met in the circumstances.

[22] Mangelanachallengesthetrial judge’ sconclusionson thefactual evidence, and submitsthat
thetrial judge misapprehended the evidence regarding the presence of aninfection prior to July 12,
1992. Mangelanafurther arguesthat thetrial judge was obligated to make adetermination asto the
specific cause of the infection.

Errorsin Trial Judge' s Conclusions from the Factual Findings

[23] Thetrial judge’s conclusions from the evidence, as referenced in para. 115, was that there
was “no evidence from which [the trial judge could] conclude, or even draw an inference, that the
time of onset of the infection which led to the plaintiff’ s pneumoniawas prior to July 12. Perhaps
moreimportantly, [thetrial judge could not] say that that infection could have been detected prior to
July 12. The evidence does not establish that there was adelay in diagnosingor treatingthe plaintiff's
pneumonia.” The trial judge made several palpable and overriding errors in reaching these
conclusions.

Onset of the Infection

[24] First, the expert evidence overwhelmingly establishes that an infection was a necessary
condition for pneumoniato develop, and that an infection must have been present in Mangelana's
system well in advance of July 12, 1992 in order for pneumonia to develop by that date. Thetrial
judge was clearly wrong to suggest that there was no evidence on this point, and to conclude that
there was insufficient evidence that would alow him to draw this inference.

Signs of Infection Prior to July 12, 1992

[25] Second, thetrial judge s analysis suggeststhat there were no signs as to the presence of an
infection prior to July 12, 1992. However, the evidence plainly establishesthat M angel anadi splayed
various signs and symptoms that were consistent with, and indicative of, an infection prior to July
12, 1992. This evidence includes:

@ the elevated white blood cell count from Mangelana s blood test
taken during his admission to the IRH;
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(b) Mangelana' s elevated vital signs subsequent to the surgery;
(c) Mangelana’ svisual presentation upon hisreturn to Tuktoyaktuk; and

(6)] the numerous symptoms (fever, vomiting, headaches, swollen nodes,
increased vital signs) that Mangelana consistently exhibited during
his four appearances at the THC.

While some of the symptoms identified at the THC may have been consistent with Mangelana's
post-surgery recovery from the tonsillectomy, most of these symptomswould not be expectedto last
more than a day or two following that procedure. Their continued presence, combined with other
signs, provides additional support for the existence of an infection. Certainly, Dr. Botha
acknowledged many of the symptoms exhibited by Mangelanaprior to July 12, 1992 indicated that
he was fighting an infection: A.B. |1, 552 - 54. Moreover, the medical notes from the THC and the
Respondent Nurses' testimony revealed their suspicions that Mangelana was suffering from an
underlying infection. The trial judge was clearly wrong to conclude there was no evidence that
Mangelana presented with signs of an infection prior to July 12, 1992.

[26] The Respondent Nurses argued that the trial judge may have concluded that the chain of
causation was interrupted by normal white blood cell findings on July 11, 1992. There are four
problems with that argument. First the trial judge did not consider the July 11 results to be an
irreconcilable anomaly. His reasoning on this point is merely conclusory in that it consists of the
statement that the facts do not support causation, though he offers no analysis.

[27] Thesecond problemisthat the July 11 blood test resultsare unreliable. Dr. Douchet testified
that the low hemoglobin reading contained in the July 11 blood sample was consistent with a
considerable loss of blood (see A.B. 1, 309 - 10); however, Mangelana did not have any internal
bleeding and the July 12 blood sample showed his hemoglobin results to be normal. Dr. Butcher
suggested that it wasmorelikely that the July 11 test resultswere erroneous perhapsdue to potential
deterioration of the blood sample during transport or lab error: see A.B. I1, 736 - 38.

[28] The third problem with this argument is that if the results are accurate, they are still
consistent with an infection. The expert evidence explained that an infection can overwhelm the
body’ sincreased production of white blood cell production and when this happens, anormal white
blood cell count will result. Inlight of Mangelana’ sdiagnosis of pneumoniathe following day, this
phenomenon is likely to have occurred on July 11, 1992.

[29] Finally, other indicators (such as Mangelana's subjective symptoms) suggest that
Mangdana's vital signs on July 11, 1992 were not normal and that he was suffering from an
infection. Moreover, Mangelanawas consistently taking Tylenol at the direction of the Respondent
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Nurses, which would have masked certain symptoms of infection and which should havebeentaken
into account when assessing Mangelana’ s condition.

Delay in Identification and Treatment by Dr. Botha

[30] Thetrial judgealso concluded that therewasno delayin identifyingandtreatingMangelana’' s
infection. Given the above analysisthat an infection was present and its symptomswerediscernible
prior to July 12, 1992, the trial judge’ s conclusion on this point is aso an error.

[31] Had Dr. Bothabeen aware of the elevated white blood cell count from Mangelana’ s blood
test taken prior to hissurgery, and the spikein Mangelana svital signsfollowing hissurgery (which
would have cometo hisattention had he not been negligent) itisour view that Dr. Bothawould have
ascertained Mangelana sunderlying infection. Thisis supported by the experts’ testimony that this
information warranted Mangelana being kept at the IRH until further tests were taken that would
have eliminated any suspicion of an infection. Had these additional tests been ordered, we are
satisfied that they would have reveal ed the presence of aninfection and Mangelanawould then have
been treated appropriately. In addition, the evidence also established that had the infection been
diagnosed and treated on a timely basis, Mangelana' s outcome would have been different or the
consequences of the infection would likely have been less severe.

Failureto Make Finding on Cause of the Infection

[32] Mangelanafurther objectsto thetrial judge’ sfailureto make afinding asto the cause of the
infection itself. At trial, Mangelana advanced two possible causesfor the infection: (1) Mangelana
acquired a community-based infection prior to the surgery, which remained undetected and was
exacerbated by the surgery; (2) aspiration occurred during, or shortly after, the surgery, resultingin
foreign substances entering Mangelana's lungs and developing an infection. Despite the expert
evidence, most of which supported the aspiration theory, thetrial judge was unableto decide which
was the source of the pneumonia.

[33] From our review of the evidence, the infection that led to pneumonia was either present
before the surgery or developed shortly after. In light of this analysis, we conclude that it was not
necessary for the trial judge to make afinding as to the precise source of the infection in order to
properly assess causation. Regardless of its source, an infection was clearly present, ascertainable
and treatable. In these circumstances, Mangelana need only establish that the failure to detect that
infection on atimely basis caused or contributed to hisinjury. In our estimation, Mangelanahas met
this burden.

The Respondent Nurses' Negligence
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[34] Having determined that Dr. Bothaisliable for Mangelana sinjuries, we must also consider
whether the trial judge erred in his finding that the Respondent Nurses were not negligent. In our
view, the trial judge committed a palpable error in his assessment.

[35] The standard of care to be expected from the Respondent Nurses is the standard of the
reasonable nurse in the circumstances:. E. Picard and G. Robertson, Legal Liability of Doctors and
Hospitalsin Canada, 3rd ed. (Scarborough: Carswell, 1996) at p. 357.

[36] Each of the Respondent Nurses breached this standard in their assessment of Mangelanaon
July 9, 1992. Inthe course of their assessments, the Respondent Nurses cameto suspect the potential
presence of an infection. In the morning, Nurse Belanger consulted with Nurse Meissner, at which
point the suggestion was made that Mangelana be provided antibiotics to address a possible
infection. Thelikelihood of adevel oping infection became more apparent later that day when Nurse
McFadzen' s differential diagnosis specifically included the possibility of an infection.

[37] Inlight of these concerns, it wasthe responsibility of each of the Respondent Nursesto take
further stepsto either confirm or rule out their suspicions of an infection. They failed to do so. The
advicegiven by Nurse Belanger (i.e., that Mangelanawas either aready on antibioticsor therewasa
good reason why he was not on an antibiotic) was not only wrong, it disclosed doubt asto the true
state of affairs. In light of that doubt, it was incumbent on both nurses to ascertain whether
Mangelanawas on antibioticsand, if not, why hewas not. Neither did so, and Mangelanawas simply
sent home after being provided Tylenol. Similarly, Nurse M cFadzen failed to effectively follow up
on her differential diagnosis later that day. Mangelana was again provided Tylenol and sent him
home with instructions to return should he continue to feel feverish.

[38] The additional procedures and steps available to the Respondent Nurses, which are not
complex and are to be expected of nurses carrying out those functions in these circumstances, are
included in the standard of care attributable to the Respondent Nurses. For example, simply tapping
on Mangelana s back or listening to his breathing through a stethoscope may well have revedled a
chest infection leading to pneumonia.

[39] Furthermore, the Respondent Nurses, who did not have a copy of Mangelana' s discharge
notesor care plan, could have communicated their findingsto Dr. Bothaand sought hisinstructions
for Mangelana’ s care. Nurse Meissner and Nurse Belanger’ suncertainty required them to ascertain
the true state of affairs, which could most easily have been achieved by contacting Dr. Botha at the
IRH to confirm Mangelana smedication. Similarly, Nurse M cFadzen could readily have sought Dr.
Botha's direction in light of her differential diagnosis. There is no evidence that Dr. Botha was
contacted by any of the Respondent Nurses until at least July 11, 1992,

[40] Finally, none of the Respondent Nurses took the initiative by providing Mangelana with
general antibiotics to address a potential infection. While the evidence indicates that antibiotics
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should typically nat be given unless a clinical diagnosis has been made or on the instructions of a
doctor, because of their remote location, the Respondent Nurses had the discretion to prescribe
antibiotics depending on the circumstances. Giventhat the RespondentNursesfaledto confirmtheir
suspicions or to seek direction from Dr. Botha, the Respondent Nurses should have, at aminimum,
provided Mangelana with antibiotics to address any potential infection. There is nothing in the
evidence to suggest that Mangelana would have incurred any potential adverse effect had the
Respondent Nurses taken this course of action.

[41] Despitethisevidence, thetrial judge concluded that the Respondent Nursesmet the standard
of carein the circumstances. In doing so, hewas clearly wrong, and we concludethat the Respondent
Nurses were negligent in their care of Mangelana

[42] Despitethe RespondentNurses' negligence, Dr. Bothawasmost responsiblefor Mangeland s
increased injuries. His failure to perform either an appropriate preoperative examination or post
operative examination are the major precipitators of a chain of events that led to Mangelana's
ultimate injury. We assess liability on the basis of 80% to Dr. Botha and 20% to the Respondent
Nurses. We conclude that the contribution of Dr. Botha's negligence to the injuries suffered by
Mangelanawas far greater than the Respondent Nurses' negligence. His negligence preceded any
contact by the Respondent Nurses and set the stage for the errors they committed. Had Dr. Botha
conducted the pre and post operative examinations of Mangel anaas he should have, hewould have
treated the infection and Mangelana would have suffered little or no injury. By the time the
Respondent Nurses were negligent in their treatment of Mangelana, it was too lateto prevent all

injury, although even at that stage proper treatment likely would have reduced theinjuryhe suffered.
[43] A split of liability on the basis of 80% to Dr. Botha and 20% to the Respondent Nurses
reflects their relative contributions to the injury suffered by Mangelana.

Conclusion

[44] Mangelana sappeal isallowed and heisawarded the damagesconditiondly assessedat trial,
which were not appealed. Mangelanais also entitled to costs at trial and at this appeal. Dr. Botha's
cross-appeal is aso allowed.

Appeal heard on June 27, 2006

Memorandum filed at Y ellowknife, Northwest Territories
this day of September, 2006.

Authorized to sign for: Fruman JA.
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Ritter JA.

Authorized to sign for: Veale JA.
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