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MEMORANDUM OF JUDGMENT

THE COURT:

[1]  For success on these appedls, the Appellants must show the motions judge
made an error of law, or made a fact finding that was unreasonable. Upon careful
consideration of the reasons given by the motions judge, and of the submissions on
behaf of the Appellants, we fail to see any such error, or any unreasonablenessin the
statement of undisputed facts by the motions judge.

[2] Wenotethat in the original motions brought before the motions judge by these
Appellants, these Appellantstook the position that the facts, as between them and their

insurers, were undisputed, and they accordingly sought from the motions judge a
declaration of the rights of the parties under the insurance contract. In hisreasonsthe
motions judge carefully set out the undisputed facts, undisputed facts which he
gleaned from these Appellants’ own evidence placed before the motions judge. The
Appdlants having recelved an unfavourable ruling from the motions judge, in our

respectful view it is now not open to the Appellants to argue, on this appedl, that the
issue of the “business pursuits’ exclusion clause is not amenable to summary
determination on a chambers motion. Nor, in our respectful view, is it of any
assistance to the Appellants on the hearing of these appedls, to speculate what other

findings of fact atria judge might eventually make in the underlying tort action.

[3] Themoationsjudgecarefully examined the pleadingsintheunderlying tort action.
He properly acknowledged, at paragraph 15, that the allegations of fact in those
pleadings “must be given awide interpretation and must be considered as capabl e of
being proven.” Asrequired by binding case authority, he sought the true intention and
meaning of the pleadings. He determined that the claims against these Appellantswere
in negligence, and that it was aleged that because of these Appellants involvement
with the strike and union activities, they owed a duty of care to the deceased miners,
and breached that duty. The Appellantshavefailed to satisfy usthat the motionsjudge
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erred in the determination of the nature of the clams against the Appdllants in the
underlying tort action.

[4] The motions judge correctly found that the Appellants union activities
necessarily arose from their employment as miners. That determination was clearly
open to the motions judge onthe material before him, as was the resulting conclusion
that the claims in the tort action against these Appellants fall within the business
pursuits exclusion of the insurance policies.

[5] For thesereasons, this Court ought not to interfere, and we would dismiss the
appeals.
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