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MEMORANDUM OF JUDGMENT

[1] The Appellant applies for bail pending appeal after his conviction on charges
of sexual assault, sexua assault with a weagpon and uttering a threat to cause desth.
He was convicted after a one day jury triad held on February 7, 2001. Although his
notice of appeal was filed very soon after the conviction, his counsel advises that
delays in obtaining legal aid approval account for this application not having been
brought on until last week, after which it was adjourned until yesterday.

[2] At the jury tria, the victim on the sexuad assault charge testified that in
approximately 1991, when he was 9 or 10 years old, the Appellant convinced him to
go into an area behind the school and there forcibly had anal intercourse with him.
The victim on the other two charges testified that in 1991 or 1992, when she was 11
years old, the Appelant had forcible anal intercourse with her in ashack, in the course
of which he aimed a pocket knife at her throat and threatened her. The accused, who
would have been 15 to 17 years old at the time of the offences, denied that the
Incidents happened.
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[3] TheAppellant hasappeal ed both conviction and sentence. Asto the conviction
gppedl, section 679(3) of the Criminal Code providesthat his release may be ordered
if the Appellant establishes that (&) the appeal is not frivolous; (b) he will surrender
himsdf into custody in accordance with the terms of any order made; and (c) his
detention is not necessary in the public interest.

[4] 1 will dedl first with whether the Appellant has established that the appeal is not
frivolous. Crown counsal did not submit that it wasfrivolous; she acknowledged that
the bar on this part of thetest isset fairly low. Essentidly, if the grounds are arguable,
even if thereisalack of likelihood of success, the appeal is not frivolous.

[5] Inthiscase, the Appellant says that his main ground of appedl arises from the
fact that after 12 jurors were chosen, but before they had heard any evidence, thetria
judge discharged two of them under s. 644(1) and proceeded with the trial with only
10 jurors. When the Appellant’s counsel raised with the trial judge the issue of
replacement of the two jurors, the tria judge indicated that he could not replace them
sincethe accused was already in the charge of thejury. The Appellant arguesthat this
was an error of law because s. 644(1.1) does provide a procedure for replacement of
jurors where the jury has not yet begun to hear evidence. He saysthetria judge erred
in not inquiring into whether replacements could be obtained. Thus, the complaint is
not that the trial judge exercised his discretion in a certain manner but rather that he
erred in not embarking on an inquiry as to whether he should exercise his discretion
to replace the discharged jurors. | agree that this ground of appeal is not frivolous.

[6] The other grounds of appeal arise mainly from instructionsthetrial judge gave
counsel about his questioning of witnesses and from what the Appellant saysisalack
of instruction given to the jury on such matters as the demeanour of one of the
witnesses and various contradictions and weaknesses in the Crown case, which was
completely dependent on the testimony of the two now adult witnesses. Thereisaso
an dlegation that the tria judge failed to explain the theory of the defence to the jury.
While these grounds of appea may not be all that strong, they are at least arguable and
particularly inlight of my finding asto the ground involving s. 644(1.1), | need not deal
with them any further.

[7] Astowhether the Appellant will surrender himself into custody, | consider first
his criminal record. He is now 27 years old. In 1991 in Youth Court, he was
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convicted of fallure to appear in court, hisonly conviction for that offence, aswell as
some other property offences. He has convictionsfor property and driving offences
in 1993 and 1996. In 1996 he aso has a conviction for assault. While on release
pending trial on the charges now under appeal and other charges which went to ajury
trid, he was convicted in January 2001 of having assaulted his common-law spouse
in December 2000 and was sentenced to 14 daysinjail. Hisrelease was not revoked.
Theonly other jail sentence he hasrecelved wasfor the 1996 assault, for which he was
given 21 days intermittent.

[8] Although counsd for the Crown argued that this criminal record should cause
the Court concern as to whether the Appellant is able to abide by court orders, | note
that the only failure to appear in court was some 10 years ago and there are no
convictions for breach of a court order, although the recent assault would have been
a de facto breach of the process he was on while awaiting his jury trid. Having
considered al this, | agree with counsal for the Appdllant that there is no history of
failing to appear or failing to obey court orders and accordingly, | am satisfied that the
Appdlant will surrender himself into custody in accordance with the terms of an order
for hisrelease.

[9] The Crown'’sopposition to this application for release is based mainly on the
third ground. The Crown’s position is that the Appellant has not established that his
detentionis not necessary in the public interest. She pointed out that the Appellant no
longer has the benefit of the presumption of innocence and referred to the seriousness
of the offences and the fact that they involved young children and in the one case, the
use of aknife and threats. Her argument is that these factors, along with the criminal
record and the fact that both counsal acknowledge that the appeal can be heard at the
October sittings of the Court some two months from now, militate against release on
the third ground.

[10] TheAppellant arguesthat thethird ground is satisfied because no evidence has
been presented to suggest he is adanger to the public. He takes the position that the
offences are not of ahorrendous nature and saysit should be considered that they are
historic offences in that they occurred ten or so years ago. On his behalf it was aso
pointed out that he was young at the time of the offences and that this was a case
where there was no evidence other than that of the two victims. He testified on his
own behdf at the trid and denied the alegations.
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[11] Theoffencesfor whichthe Appellant was convicted arevery serious. However,
as has been pointed out in some of the cases counsel referred to on the bail
application, | have to bear in mind that the law makes bail pending appedl available on
all offences, even violent ones involving children.

[12] Thefact that the offencesare very serious and of apredatory nature and involve
violence to young, vulnerable children militates against release. However, the
Appellant’s young age at the time of the offences and the fact that he has not been
convicted of any sexual or very violent offencesin the intervening ten years must also
be considered. | do not ignore the assault on his common-law spouse, or the earlier
assault on hisrecord, but not having been told any details about them and considering
the length of the jail sentences imposed, | infer that they were not among the most
serious of assaults. Further, the Appellant has the support of hisfamily, including his
common-law spouse, with whom he has reconciled since the assault on her.

[13] On balance, | do not think it would undermine the public’s confidence in the
administration of justiceif the Appellant were to be rel eased pending the hearing of his
gpped. AsMcEachern C.J.B.C. saidinR. v. Nguyen, [1997] B.C.J. No. 2121 (C.A)),
“The principlethat seemsto emergeisthat thelaw favoursrelease unlessthereis some
factor or factors that would cause “ordinary reasonable, fair-minded members of
society ... or persons informed about the philosophy of the legislative provisions,
Charter values and the actual circumstances of the case ..., to believe that detention is
necessary to maintain public confidencein the administration of justice.” Considering
that the Appdllant has committed no smilar offences in the intervening ten years and
that, apart from the assault on his spouse, he was on rel ease without incident pending
his jury trid, | am satisfied that his detention is not necessary in the public interest
notwithstanding the seriousness of the offences of which he has been convicted.

[14] | have considered whether the fact that the appeal can be heard in October
should militate against release. However, it seemsto me that since the Appellant has
established the three grounds in s. 679(3), and considering that the delay in applying
for rdlease temsfromwhat | will call “administrativeissues’, the relative proximity of
the appeal gttings should not be determinative against release. There is dways, of
course, the chance that for some reason the appeal will not proceed in October.
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[15] Accordingly, | am satisfied that the Appellant has establisned that hisreleaseis
judified and | order that the Appellant be released from custody pending the
determination of his appeal upon entering into a recognizance without sureties or cash
deposit. The Appdlant isin Prince Albert, Saskatchewan, his bail gpplication having
been heard by videoconference. Heistherefore to be released in Y ellowknife, upon
entering into the aforesaid recognizance. In addition to the usual statutory conditions
that he keep the peace and be of good behaviour, the recognizance will include the
following additional conditions:

(@  hewill reportin persontothe R.C.M.P. detachment in Y ellowknifewithin
24 hours of his arriva in Yédlowknife and thereafter on every Friday
between the hours of 8:00 am. and 5:00 p.m.;

(b) hewill resde a 223 N'Dilo, Ydlowknife, Northwest Territories

(c) hewill not leave the Northwest Territories except in the case of amedical
emergency;

(d)  hewill not enter the community of Rae-Edzo;

(& hewill have no contact, directly or indirectly, with the two complainants
in the offences under appeal (counse are to insert their names in the
recognizance);

(d) hewill surrender himself into custody at the R.C.M.P. detachment in
Y ellowknife no less than 48 hours prior to the Court of Appeal sittings
scheduled for October 10, 2001, to be held in custody until the appeal
has been heard and the direction of the Court of Appeal received.

[16] | direct that the formal order and recognizance be drawn up by the Appellant’s
counsel and approved by Crown counsel prior to entry of the order. Since, in the
norma course, the Appellant would have been herein Y ellowknife for the hearing of
his bail application, he is to be transported to Y ellowknife and released here after
sgning the recognizance before a justice of the peace. If any further provisions are
needed in the order to accomplish this, counsel may insert them by agreement or may
arrange to speak to me this week.
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[17] If the Appellant does not surrender himself into custody prior to the October
gittings asrequired by the recognizance, awarrant will issuefor hisarrest. | aso order
that the appeal proceed at the October sittings, subject to any further order of the
Court or a Judge thereof.

V.A. Schuler
JA.

Heard a Y dlowknife, Northwest Territories
the 13th day of August, 2001.

Counsd for the Appellant: Hugh Latimer
Counsel for the Respondent (Crown): Debra Robinson



