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Taliis J. of.the Supreme Court of the Northwezt Territories
du?ing the‘hearing of an application for an interim injunction
on March 15, 1978, A

The convictions arise out of a complex labour dispute
_EetWeen the Territorial Government and The Northwest Territories
Public Service Association. The Association and the Government
are parties to a collective agreement dated August 5, 1976
entered into pursuant to the terms of the Public Service
Ordinance R.O.N.W.T. 1965 Ch. 9, Among the terms of this
greement was Article 40 which provided:

" ARTICLE 40

JOINT CONSULTATION

40.0T The Employer and the Association acknowledge the
mutual benefits to be derived from joint consulta-

tion and are prepared to enter into consulttation
on matters of common interest.

£0.02** The following terms and conditions of employment will

not be changed without prior consultation with the
Association:

{a) Settlement Allowance
(b) Removal Expenses
{c) Rental Rates and Rental Conditions
(d) Ration Policy
(e} Duty Travel Expenses
(f) Provision of Work Clothing and Uniforms
(g) Safety and Health
{h) Education Leave
40.03** When any of the subjects in ¢lause 40.02 are modified
by the Employer the changes will be communicated, to
all employees that are atfected, within thirty (30)

days from the date that consultation took place with
the Association,"

v
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The réference in the clause to "Rental rates and Rental

C'nada. The Government negotiators took the position that

here were twoqc]asses of subjects 1in the collective agreement:

gs_merely to consult with the Association. After such consulta-
n, the Government felt it could, if it desired, change those
ﬁems by unifateraT action. |

In January, 1978 the Association served notice upoﬁ

the Government to commence negotiations for a new agreement to
place the agreement of August 5, 1976 which was to expire on
farch 31, 1978. Among the changes to the agreement -sought by
hesﬁssocfatidn were changes to Article 40 which would make ezch
'f the items a matter of agreement rather than merely a subject
or joint consultaticen, A preliminary exchange of correspendence
t March 6, 1978 for the commencement of discussions. In oneg
fter, Bates who was the chief negotiator for the Government.

oposed that the meeting on March 6, 1978 deal with the “joint

hsu1tation items",

At the meetings which commenced on March 6th Bates asked
0 proceed with the joint consultation matters; the association
tated that a1?'ta1ks were negotiations and declined to classify
1s5cussions on these subjects as merely consultation. After

scussion the Government negotiators left the meating. During
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he ﬁext thrée days there were various attempts to resolve

ese pre]iminary difficulties and to deal with non-monetary
tems.

| On March 10th, Bates tabled two letters dated March 9
nd March 10, in which the Government, apparently taking the
position that there had been joint consultation, gave notice of
jumber of changes to the items in Article 40. The first
etter notifiea the Asscciation that, effective April 1, 1978,
e management and direction of the Government's staff housing
_oéram would be transferred to The Northwest Territories
wusing Corporation, which thereafter would assume full respon-
ibility for the establishment of rental and utility rates and
ﬁ'adjustments to the private accommodation a11ow§nce. The
ond Tetter detailed a number of changes'to the various
_afters in Section 40-02. One group of such changes was to
rease rental and utility charges for staff housing. The
p?th?y charge fincluding rent, electricity, heat and water for
1250 square foot three bedroom home, for example, was to
crease from $220.50 to $303.00.

‘After the letters were tabled, Bates contended that

tal rates and conditions were not proper matters to be
cluded in a collective agreement. The Association’s negotia-
s relied upon the definition of “Collective Agreement" in

Q; 42(1)(a) of the Public Service Ordinance which provides:
"(a) ‘collective agreement' means an agreement in writing
of employment and related matters and shsll be deemed to
inctude any award made by an arbitrator".

The Association contended that rental rates and conditions

entered into pursuant to this section between the Commissignar
and an employees' association respecting terms and conditions




of staff housing was a "related matter" to the terms and conditions
employment. When no agreement was reached on this difference,
hé Association then sought to have the dispute arbitrated under

Ltitle.37 of the Collective Agreement. The Governmént negotiators,

swever, stated that the question whether rental rates and condi~
jons could be included in the Collective Agreement was
'{ arbitrabie.
After the meeting of March 10, the Association consulted
;odnseY who telexed Bates on March 12 that the two Tetters of
rch 9th and 10th "constituted flagrant and abusive breaches”
f the collective agreement. The same rhetoric is contained
n a Statement of Claim issued by the Association.on March 13
in The Supreme Court of the Northwest Territories. In that
¢tion the Association sought a declaration that the Commissioner
nd the Government "are not entitled to breach the Agreement"
nd an interim and permanent injunction restraining breaches.
The terms of the injunction sought were to restrain:

"“the Defendants, and each of them and
each of their successors, agents, servants, any
person acting under their instructions, and any
other officers thereof or any other person having
notice of such order from:

(i) authorizing, counselling, instructing,

persuading, inducing or procuring the

breach of the terms of the collective

agreement in any respects previously referred

to. '

(ii) Authorizing, counselling, instructing,

persuading, inducing or procuring, the

breach of the fterms of the Public Service

Ordinance-in any respects previously

referred to.

(ii1) Ordering, aiding, abetting,

counselling, procuring or encouraging in

any manner whatsoever, either directly

or indirectly, any other person to commit
the acts as previously set forth.




(iv) Implementing and enforcing the terms of
the letters as referred to in paragraph 6
herein on the dates mentioned therein."

The first fhree clauses in the proposed injunction accume
that to implement unilaterally the changes set forth in the letters
of March 8 and 10th was a breach of the agreement. That was, of
coursé, the very point in diSpute..The only c1aﬁse which wou]dr
have a specific effect would be the 4th clause which would restrain
implementation of the changes.

| The negotiators met again on March 14. As a result of the
jscussions on that day, Bates gave the Association a letter which

stated:
"This is to confirm that at our meeting this morning I

l.'1. withdrew from the bargaining table ny 1etter dated
March 9; and

"2. undertook to inform all emplovees that none of the
matters outiined in my Tetter dated March TO will be imple-
mented until a new collective agreement has been concluded.

It is my hope that this letter removes any apprehension
that might unintentionally have been created, and that we can

return to our discussinns.
“Yours sincerely,

"'Robin Bates'

"R.H. Bates,

Chief Negotiator,

Government of the Northwest
Territories®

On March 15, Counsel for the parties appeared in Chambers
éefore Tallis J. on the Association's appliication for the interim
injunctioh. Miss Flieger and Mr. Stindor Kumar Lal appeared for {he
.ommissioners and the Government. Mr. James Scott appeared for the
ssociation. [ach side moved to have portions of the affidavits
fi?ed by the other stricken from the record. During the course of
the discussion Tallis 4. pointaed out that even if the action, as
‘ramed, was carried to its conciusion, that action would not deter-

;fne whethar rental rates and conditions could be included in the
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ollective agreement. Moreover the relief cldimed did not

Anclude compelling an arbitration to be held.

-During the'hearing, the letter of March 14 was referred

0 as an "undertaking”. Discussion ensued as to whether, with

he undertaking, the Court nead proceed-with the appiication for

n interim injunction. As often happens in such cases al] counsel

and the Court itself made various attempts at stating and re-

stating the "undertaking” to cover eventualities which might

occur. Some of these attempts at re-statement were regarded as

significant by Disbery J., and I wilj consider them later. 1In due

course, however, the parties felt the undertaking was in a form
tisfactory to them, and the hearing was adjourned. ~The formal

rder which incorporated the undertaking states:

- "IT IS HEREBY ORDERED AND ADJUDGED that this matter bhe

and the same §s hereby adjourned sine die upon the under-
taking of the solicitor for the Defendants that the Defendants
or either of them will refrain Trom implementing or making

any changes in those items in Article 40-02 of tha Collective .
Agreement dated the 5th day of August A.D. 1976 which ig
Exiibit '1' to these proceedings until such time az the arbitra-
bitity of the issue 4s determined. The issye in this matter ig
whether or not the items in Article 40-02 of Exhibit '1' #o
these proceedings are matters properly within the scope of

the collective bargaining."

The undertaking set out in the formal order does

Limit the parties to any particular mode of determining

© the issue between them was to be determined. That issue

1S: are the items in article 40-02 properly within the scope
of collective bargaining. The preliminary matter to be deter-
fned was:whether the issue was arbitrable, Neither point could
€& resolved by the action since it was not, as counsel admiﬁted

fore Tallis J., aptly framed for that purpose. Other references

the'reso1utfon of thase matiers were to a determination by

ome other undefined tribunal or by the negetiation of tne ﬁarties

i
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themselves. -

" of the transcript of the hearing before Tallis J. In
;§¢uséing why the Association's‘action did not seek the
apﬁointment of arbitrators, counée] said he had found that
bitration polarizes the issues. He then said:

"And my Lord ... it might well be that the matter

is not one that can be negotiated or settled by the

Courts. It may well be that it is a legislative
matter."

{Emphasis added)

This metho% of detefmining the matter was in fact under

nsideration. Sobh after the action was commenced, Bates had
ntioned to the Executive Committee on Legislation of the
xecutive Council the pbssib111ty that the preblem be ended

by the enactment of legislation. Once the hearing was concluded
ﬁhis a1térnat1;e was discussed further, At a meeting of the
vecutive Council held shortly after‘the hearing, Flieger stated
her opﬁn{on fhat the order of Tallis J. in no way restricted

the power of the Territorial Legislature to enact an Ordinance
emoving the subjects in Article 40-02 from the‘area of collective
ergaining. Mr. Bates advised the committee to recomménd such
Tégjs]atiqn.

In April the parties again commenced to negotiate.

On the issue of rental rates and conditions, Bates pointed

out that legislation to remove that matter from bargaining

was a course open to the Government; On May 12, he handed

the Association's negotiators & statement for signature which




t form part of any collective agreement. He stated that if
ey signed the document, bargaining would continue but not

herwise. When the Association's negotiators refused to sign

ommittee on Legislation of the Executive Council. Miss F]ieger.
epeated her opinion that the order of Tallis J. did not prevent
he Assembly from enacting legislation. Mr. Bates recommended
hat this course be taken and the Executiva Commitiee accepted

s recommendation.

Miss F]iegér returned to her office following the

meeting and instructed a member of her Tegal staff to draft

he Tegistation by which the subjecﬁ of rental and housing
_ubsidies would be excluded from collective bargaining and

om inclusion in any collective agreement. The Tegislation,

11 65 for 1978, was read for the first time on May 16. Entit]ed‘
n Ordinance to Amend The Public Service Ordinance”, it

ovided:

“1. Section 42 of the Public Service Ordinance is amended
by adding thereto at the end the fo11owing_subsection:

"1(7) No collective agreement shall deal directly or in-
directly with
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~ "'{a) the rents payable by employees or any other condi-
tions of tenure of premises let or leased to them by, or
held by them under ]1cence from, the Comm1ss1oner, or

"t (b) payments to or in respect ¢f emplovees relating to
owner-occupied premises or premises rented or ]eased from
persons other than the Commissicner.’

"2. This Ordinance shall come into force on é day to be
fixed by order of the Commissioner."

On the day the bill was introduced into the Legisiative

mbly the Association caused Flieger, Bates and others who
not parties to this Appeal to be served with notice of an
ication that they show cause why they shoqu not be cited
dontemptlof Court:

"in that the Defendants or each of them
their servants acents or employees herein:

"{a) attempted to implement or make changes
' in thoze items.in Article 40.02 of the

Collective Agreement dated the 5th day

of August, A.D. 1976 whicn {is Exhibit,

'1' to these proceedings until such time

as the arbitrability of the issue is

determined.”
The Notice further stated:
_1... it is alleged that the undertaking given
to this Honourable Court and the order based
upon such undertaking has been breached by the ‘
Defendants or each of them, their servants,
agents or employees.”
As Disbery, J. observed, this notice of Motion is
letal" in spelling out what actions of Flieger and Bates
;breached the undertaking given to the court. What is
» however, is that the complaints against them were that
ome means they had made an attempt to "make changes in
S€ items in article 40-062™ or had carried out the actual

mentation of such changes.
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At a subsequent point of the proceeding and without
-ny demand therefore being made, counse] for the Plaintiffs
aused particulars of the actions complained of to be served

n the Defendants. The particulars of the offences alleged

gainst Flieger were:

"{1) That having knowledoe of the undertakings of your-
self, and Stien Lal, solicitors for the Commissioner of the
orthwest Territories, the Order based thereon, you did
actively, knowingly particinate in formulation of an amend-

~ment to the Public Service Ordinance, S, 42(7) contrary
to the terms of the said undertaking and Order without Dro-

ceeding to bring the matter on before the Court beforehand
or at all,

"“{(2) That having knowledge of the undertaking of your-
self and Stien Lal, soliciters for the Commissioner of the
Northwest Territories and the Order based thereon, you did
participate in the creating, drafting, re-arafting, counselling,
formulation, discussion and recommendation of passage of
those changes in Articie 40-02 of the Collective Loreement
dated the 5th day of August, A.D. 1976 which is Exhibit ‘1!
to these proceedings, prior to and without determining the
arbitrability of the issye. The dssue of this matter bainy
whether or not the items in Articles 40-02 of Exhibit '1° 1o
-these proceedings are matter properiy within the scope of
collective bargaining. '

"(3) That you knowingly and actively counselled the
ommissioner and or members of the Council of the North-
west Territories, directly or indirectly, in such a manner as

0 cause them to pass the amendment to tne Public Service
Ordinance, S. 42(7) without firstly complying with the terms
‘of the said undertaking and Order.

“(4) That you knowingly participated in or supervised
directly or indirectly, the creating, drafting, re-dratting,
discussion and passage of an amendment to the Publie Sarvice
Ordinance, S. 42{7) without first complying with the terms
0f the said undertaking and Order. )

“"(5) A1l 0f these matters having been done 1in your
capacity as Chief of Legal Services, Government of the
Northwest Territories, Yeltowknife, N.W.T.

~"{6) A1l of these matters having been contrary to the
Unaertaking and order aforesaid," :

L)
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Against Bates, the particulars specified:- o
“{1) That having knowledge of the undertakings of Patricia
Flieger, Stien Lal, solicitors for the Commissioner of the
Northwest Territories, the Order based thereon, you did
actively, knowingly participate in formulation of an amend-
- -ment to the Public Service Orainance, S. 42(7), contrary to

the terms of the said undertaking Order, without proceeding
. to bring the matter on before the Court beforehand or at all.

- "(2) That having knowledge of the undertakings of Patricia
Flieger, Stien La], solicitors for the Commissioner of

the Northwest Territories and the Order based thereon,

you did particisate in the formulation, discussion and
‘recommendation of passage of those changes in Article 40-02
of the Collective Agreement dated the 5th day of August, A.D.
1976 which is Zxhibit '1° to ‘these proceedings, prior to and
without determining the arbitrability of the issue.

"The issue o¥ this matter being whether or not the items
in Article 40-02 of Exhibit '1° to these proceedings are
matter properly within the scope of collective bargaininag.

S "{(3) AT of these matters having been done in your cap-
acity as Director of Personnel and during collective bargain-
ing.,

"(4) AT of these matters having been contrary to the
undertaking and Order aforesaid."

Thé hearing of the motion to cite for contempt commenced
ore Disbery J. on July 13, 1978 with counsel for the Associatien
;foning @s prosecutor. The hearing occupied nine sitting days,
December 12, 197¢ Disbery J. found Flieger and Bates guilty
ntenpt of Court and fined each $500.
. In his Reasons for Judgment, after detailing the factg,
J. analyzed <ae nature and efrect of an undertaking to
iced that a supericr Court o ercié $ a
lary punitive and gisciplinary jurisdiction over its officers,
ited .'Gecffrey filver & Drake v. Baines (1871) 1 Q.58. 396,
rey (1892} 2 0.8, 440 and pe Billiard; Ex Parte Smith

5) 2 Dow & L 81¢: 14 L.J.Q.B. 225 and a number ot otheﬁ

orities. He stated that a solicitor's undertaking to the

i
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ourt is the personal promise and responsibility of fhe Solicitor
11ess the Solicitor expressly limits his personal role in the
dertaking. He reviewed the constitutional aspects of the

fob1em since the interpretatiqn of the undertaking urged by

1é Association would prevent the executive and legislative branches
the Territorial Government from receiving advice from its civil
;?vantﬁ and from enacting legislation., After discussing the role

-each branch of the government he said:

“The undertaking is embodied in and forms part of the
order of Tallis J. and such is an crder of this court made
in the exercise of its judicial function. Heither the
federal Minister of Indian Affairs and Northern Develop-
ment nor the commissioner, nor the Executive Committee
of the Council, nor any of the deputies, directors,
chiefs and other bureaucrats in the service of the
Territorial government has any power or authority to
interfere with the order or its anforcement. Their
duty is not to ignore the order but to obey it."

He then found that the action of Bates in recommensing
at legislation be enacted and the actions cf\Flieger in
ervising.and instructing her juniors to draft and redraft
legislation was a breach of the undertaking given to Tallis
He statéd:

"The respondents contend that the proper interpretation
of the undertaking embodied in the said order is that the
defendants 'will refrain from implementing or making any
changes in those fjtems in Article £0.02 of the Collective
Agreement’, and that the following words, ‘until such
time as the arbitrability of the issue is determined',
merely set the time 1imit during which the urdﬁrtak1ng
will be in force.

The order distinctly states: 'The issue in this matter is
whether or not the ftems in Article 40.02 ... are matters
preperly within the scope of the coliective bargaining®.
The-issue therefore was not confined to "Rental Rates and
Rental Conditions', but covered the sevan additional {tems
set forth in said articie as well. Flieger herse?f,approved
‘the order "as to form and content' and had it entered, A&
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reading of the transcript (Ex. P 5), particularly p. 65,
‘reveals that government counsel agreed that if these
items vere found to be ‘prover items to be written into
a collective bargaining agreement' then the aovernment
would thereafter have to proceed on that basis in jits
dealings with the association.

In my opinion the order is not ambiguous. The under-
taking was clearly to keep all the eight matters listed
in art. 40.02 in status quo until the primary issue set
forth in the order had been determined by the proper
tribunal to make that decision. I consequently do not
accept the respondents' interpretation of the undertaking.

Learned counsel further argued that no changes had been ‘
made in either the amounts of the rents payable or the !
rental conditions affecting the members of the association. ;
Be that as i1 may, the passage of Bill 20-65 exciuded from
the field of collective bargaining ‘rents payable' and
‘conditions ef tenure'. Thus one of the eight items listad
in art. 40.02 was completely removed therefrom and freom *the
determination by the proper judicial tribunal as to whethar
housing was, in the words of government counsel before
Tallis J., & ‘proper ftem' for collective bargainine.

I cannot think of any greater change that the defendants
could have made with respect to the item than they did by
removing it in ii{s entirety from the article.”

He directed that the Plaintiffs and the respondents

d each pay their own costs,

At some time after the hearing of the motion, the -
dciation and the Government settied the disputes between
é@?by negotiation. 1In consequence, no counsel appeared
this appeal fer the Respondents. The terms of the seitle-
“were not disclosed to the Court.

In my opinion the first question to be determined
Whether the actions of Bates and Flieger constituted a

h of the undertaking contained in the formal order of

s J. In the view I take of that determination it is
necessary to express an opinion on the points of law
nsidered by the learned trial Judge. I do not consider

the undertaking was breached. I reach this conclusion
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om what seems to me to be the clear interpretation of the

ds of the formal undertaking contained in the order, par-

is also the interphetation which in my view is required

the consideration that to construe the undertaking as

eventing the Territorial civil servants from performing

eir duties in recommending and preparing legislation means

Qf the Court jgﬁgndeduto,interfere“with the exercise QXTH—A

Territorial Council of its legislative powers.

rﬁ_“in my opinion the undertaking which 1s binding upon

'1Appe11ants is tgat which is contained in the formal order

ffhe Court. It s not proper to derive their obligation

m & review of this portion or that of the transcript in
counsel are in argument with each other and with the

¢ in what really amounts to a negotiation as each party

1

ives more and more clearly the prob?em to be settled,

5 & frequent Gécurreﬂce in Court or in negotiations that
party Wil attempt to state and restate a propositien,
object being first to perceive and finally to express

e agcurate]y a meaning which by then they understand but
'é not yet articulated. The very fact that it is necessary
restate a proposition demonstrates that it is not yet ac-
ately stated. Thus ia my view in this case it is the
ertaking as finally honed to accufacy and contained in the
mal order of the Court which states the obligation of the
EITants.

A citation for civil contempt is a matter strfctissimi

cutarly after considering the context in which it was given._

is because it afTects the liherty of the subject, The delict

R n—




wust be defined with particularity and proven beyond a reason-
ble doubt. In Re poizard 1868 L.R. 2 P.C. 106 at 120 the
rmal report of the Court is reported as saying:

... MO person should be punished for contempt of
Court, which is a criminal offence, unless the
specific offence charged against him be distinctly
stated, and an opportunity of answering it given to
him, and ... in the present case their Lovrdships are
not satisfied that a distinct charge of the offence
was stated”,

Other cases to the same effect are rR. v. carter {1975)
C.C.C. (2d) 219 (Ont. C.A.); re zramblevale rea. (1970) Ch.

8, Redwing Ltd. v. Redwing Forest Products {1947) 177 L.T. 387
;_'396 ahd Glazer v. Unicon Contractors (1960) 34 W.W.R. 193.

In this case the learned trial Judge was of the view

t the particulars furnished by the Association, quoted above
fi1‘the requirement. 'Hhateve% may be one's yiew of thg adequaty
those particu]ars‘as defininglthe offences alleged, they

not purport to define the undertaking itself. If one is

go beyond the terms of the formal order %o expana the
lertaking in some manner from the'transcript the same

Qﬁee of precision is required.

Ifrstatements in the transcript are to be taken as
@ifying in some fashion the formal urdertaking contained in
eforder,’the coentext in which those statements were made wcu?d'
uire detailed analysis. At Page 57 of the transcript of

> hearing before Tallis, J. Bates' letter of March 14th,

ch I have previously quoted, was referred to as the “under-
:Hng“. The following exchange then took place:

"MR., SCOTT: My understaﬁding of the undertaking

My Lord, s simpiy this: Exhibit J. {(the letter of
March 2} as I understand it, is withdrawn; the terms
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of Exhibit K {the letter of March 10) are merely
put off from the effective dates that are listed
in Exhibit K until such time as a new collective
agreement is entered into.

THE COURT: So, in effect, they are held
in abeyance?

MR. SCOTT: Precisely. That is my
understanding, sir.

THE COURT: Is that correct? In other
words, you're not going to change the status quo?

MR. LAL: ' . " That's quite correct, My Lord,
and as far as the Tetter of March 9th is concerned,
jt's totally withdrawn. As far as the letter of
March 10th is concerned, we will not implement it
en the 10th of June as the Tetter states.”

&emphasis added)
L)
The reference to “the status quo” was made in the
ontext of not implementing the changes specified in the

ﬁfers of Marph 9 and 10th. It cannot, in my view, be

ad as an agreement going further than that. Further dis-
ol ‘ i )
sion then ensued in which both counsel and Tallis J.

tempted to restate the "undertaking” and to envisage

the arbitrability of the dispute cculd be determined

it could not be done by the action as then framed.

"MR. SCOTT: My Lord, I have some difficulty yet because

T still - perhaps I'm slow and it may well be, but 1
cannot differentiate between the fact that they have still
made the changes, they've just delayed implementing them,
and that may be a very fine point, sir, but that's still
“a very contentious point.

_ THE COURT: Obviously, it's a contentious point because if
~the thing is arbitrated it will be decided whether or not
they're entitled to 6o that. 1f they rule that these are
proper items to be written into a collectiive bargaining
agreement then of course the emplioyer will Le bound to
proceed on that footing and never attempt to implement
these provisions, and I certainly construed Hr. Lal's
~remarks as indicating that when the issue was rasofved

and 1¥ it was resolved adverse Lo that particuier covument
“they would abide by the vesclution of the issue wefore the
proper tribunal. Isn't that what you intended to convey
to the Court, Mr. Lai?
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MR. LAL: Correct, my Lord ...

MR. SCOTT: I understand the undertaking to be this: that

the government or the emplcoyer underftakes net te¢ implement

or make any changes 1in those items uncer article 46,02 until
such time as the issve is determined whether or not those
jtems under articie 40,072 can ao to arbfiration pursuant to
sub 3 of articie 42 - pardon me, not article 472, section 42
of the Public Service Ordinance, That is my understanding,
sir, and if that's the correct understanding then I'm folding
my papers and I'm gone.

THE COURT: This is the way I understood your undertaking:
that until this issue is resolved -

MR. LAL: My Ldfd, there are a couple of things I must make
clear for my sake and for your Lordship's sake.

THE COURT: Yes.

Mr. LAL: One is that this undertaking deces not mean that
~we here and now agree to negotiate rents and other items
Tisted under article 40.02,

THE COURT: Ho, but you agree that it has to be - that
the issue has to be decided -

MR. LAL: - as to whéther or not -
THE COURT: - it's an arbitrable issue before the tribunal.

MR. LAL: My Lord, if your Lofdship would clarify it one
more time,

THE COURT: Well, as I understand it your're going to hold
all of these - vyou're not going to make any unilateral
changes whatsoever until this issue has been determined
by & proper tribunal.

MR. LAL: That's right.
THE COURT: That's an arbitration tribunal that will deter-
mine in the first instance, I would think, because of

your chjection, whether or not these ifems are arbitrable
Tssues.

MR, LAL: That's fine, my Lord,

THE COURY: For purposes of a collective bargaining
agreamant, '

MR, LAL: Yes ,.."
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The Court and both counsel then discussed various

fﬁcations of an arbitration agreement through seven

es of transcript. This discussion was, with respect,

ewhat academic since as Tallis J. had earlier pointed

;the action as framed would not determine whether an

ue was arbitrable and could not be used to compel an

ration to take place.

~ Mr. Lal then said:

MR. LAL: My Lord, there is one possibility that Miss
‘Flieger has raised and that is that the agreement may be
concluded witheut this issue ever going to arbitration,

n which case that avenue -

THE COURT: Well, if. that happens you will bring the matter
on before me and I will release you from your undertaking.
HMr. Lal Jjust mentioned the possibility of the whole 13sue
being resolved, and this is the most optimistic thing
you've heard tonfght, Mr. Scott, and I have said that if
‘that happens then the simple way is to bring it on bhefore
me and ask te be reiieved of the undertaking on that footing
and it could be done by consent without Mr., Scott having
to be here. I'm sure that you won't have any trouble
getting that disposed of. HNow dees that clarify the
issue? _
'MR._SCOTT: It certainly does for me, my Lord. Thank you,
TTHE COURT: Is that satisfactory?

MR, LAL: It is, my Lord.

THE COURT: Alright then, under the circumstances the
matter is adjourned on the basis that I just outlined."”

(ﬂmphasis'added)
. The formal undertaking embodied in the order is
ually identical with the words of Mr. Scott, which I

‘e emphasized. In my view it cannot be extended by a
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The formal underfaking in the order is a promise to
ffain from doing essentially that which the Association had
yme before the Court to restrain., "The letters of March 9th

& 10th" said the Association, in effect, "seek to raise rents

nd electricity bills. That is a flagrant and abusive breach

£ the agreement. Stop the Government from fmplementing the
hanges in those letters until the arbitrability of the issue
.determined.“ Instead of restraining the implementation of
he letters, the Court accepted the promise of a solicitor that
hey would not be implemented, and the time limit expressed was
until such time as the arbitrability of the issue is determined”.
changes 1in the/]etters were not implemented and the under-
ng was not breached.

Oﬁe other factor, in my yiew, leads to this narrower
nterpretatioq of the undertaking. Had the injunction been

ranted in precisely the same words as the undertaking, all

grsons with knowledge of it, whether served with the order
:not, would have.been béund to refrain from assisting in itis
reach: United Telephone Co. v. Dale (1884) 25 Ch. D. 778 at
865 p.v.A. & Co. (1900) 1 Ch., 484 at 486; clazer v. Union
sntractors Ltd. (1960) 33 W.W.R. 145 at 157; affirmed (1960}

55W.N.R.'193 (B.C.C.A.). The learned Chambers Judge, howevér,

ative powers to pass, amend or repeal valid ordinances.” Te

-~

fQPbid the Tevrritorial Council the assistance of its staff upon
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a Court to grant an injunction or to accept an undertaking,

thé~§ff9Ct of which is that whije the Territorial Council

1d enact a bil7l, any of its civil servants who performed

eir duties by recommending it, drafting it op preparing it

~enactment would he guilty of contpmpt of court. To construe

ng as having that effect vould,

an'anaunct1on Cr an undertaki (
nmy view, be & last resort of coenstruction, |
' 1

i

I would allow the appeals, auash the convictions and

er the repayment of the fines.

- /'/’ P , ‘.f/
T Jd. A, ’
at Ye??owkn1fe, Northwest
r Lor1°s
A day of riooowee , 1979,

M. Shaw, FEsqg.,

ounsel for Patricia Flieger and Robin Bates
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