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Foreclosure - Section 42 Judicature Act

Does Section 42, the “second chance’ rule, apply to stop a
foreclosure when abank makes demand on arevolving personal line
of credit secured by a collateral mortgage?

The bank made demand for payment of arevolving personal line of
credit, secured by a collateral mortgage. The customer did not pay.
The bank commenced foreclosure. The customer applied under s. 42
to pay theinterest arrears and thereby stop the foreclosure, claiming
that the bank was obilgated to continue the PLC so long as the
customer made the minimum monthly interest payments. The history
of s. 42 in the context of foreclosure practice was reviewed.

Section 42 originated asan equitableremedy to balancethe harshness
of situations where any default, no matter how minor, could lead to
loss of the equity of redemption in a conventional (that is, “term”)



mortgage. Thereisno policy reasonwhy it should not apply to other
loan agreements secured by collateral mortgages. However, the
Courtsshould exercise carein applying Section 42 toloan payableon
demand. In the case at bar, there was no evidence that the Bank’s
exercise of itsright to demand payment wasfor animproper purpose,
harsh or unconscionable. Therequest for an Order of discontinuance
of the foreclosure was denied.
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