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Subject: Probate; costs
Summary: This was an application for costs in a probate matter. The

applicant unsuccessfully applied for proof in solemn form.
She sought solicitor-client costs out of the estate on the basis
that it was not unreasonable for her to bring the application.
The executrix also sought costs, on an elevated party-and-
party costs scale.

Issues: What was the appropriate costs order?



Result: The current law on costs in probate matters indicated that an
unsuccessful applicant who is not the representative of the
estate is not automatically or presumptively entitled to costs.
Rather, the general rules of costs will guide the court. In this
case, the applicant had brought an arguably unreasonable
application; while suspicious circumstances were conceded,
the applicant was ultimately unsuccessful in challenging
testamentary capacity. More importantly, the application was
actually decided on the issue of the statutory wording. The
applicant was therefore not entitled to costs. She was liable to
costs in favour of the estate, however. The court fixed party-
and-party costs on the basic scale in favour of the executrix.
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