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By the Court:

| BACKGROUND

[1]

[2]

[3]

The accused, Frederick William L ogan Black, was president and
principal shareholder of NsC Diesel Power Inc (“NsC”), which
participated in a business arrangement with Krupp MaK
Maschinenbeau GmbH (“MaK”), a German cor por ation, during 1988
and 1989. The ventureinvolved MaK’s supplying marine enginesto
Halifax Dartmouth IndustriesLimited (“HDIL") during refit of the
vessel “LouisSt. Laurent” (“LSL Contract”).

NsC'srolesincluded assisting MaK to securethe LSL Contract, for
which NsC or arelated company wasto earn a commission from MakK,
and the development of an engine and generator assembly and testing
facility at Sheet Harbour, Nova Scotia (“ Sheet Harbour Project”).
Collaboration during the LSL Contract and the Sheet Harbour Project
was expected to lead to along term relationship whereby NsC would
provide salesrepresentation for MaK in North America, with the Sheet
Harbour facility serving asa major assembly and test site for equipment

supplied by MaK in all North American markets.
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[6]
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NsC arranged financing for the Sheet Harbour Project viaa $6.33 M

credit facility from ABN Bank of Canada (ABN) and an Atlantic
Canada Opportunities Agency (ACOA) repayable capital cost
contribution of $5.1 M. These financing arrangements, which also
contemplated ACOA insuring 85% of the ABN loan, were contained in

documentation executed during January and February, 19809.

NsC encountered financial difficulties and sought protection under the
Companies Creditors Arrangement Act during December 1989. ABN
foreclosed on the Sheet Harbour facility during September 1990, and in
December 1991 NsC was adjudged bankrupt. The Sheet Harbour

Proj ect was not completed, and therelationship between NsC and MaK
terminated before MaK finished the LSL Contract. MaK eventually
supplied enginesfor the vessel without pre-installation testing in Nova
Scotia as originally contemplated.

On February 16, 1989, when construction of the Sheet Harbour facility
was beginning, and befor e funds wer e advanced to NsC under the ABN
or ACOA financings, NsC had received $1M, less banking char ges, by

bank transfer from MaK (the“$1M Transfer”).
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The Office of the Superintendent of Bankruptcy and other individuals
and organizations, eventually including the RCM P, conducted extensive
investigations with respect to thefinancial affairsof NsC and the
administration of itsestate. Thoseinquiriesincluded examination of
the circumstancesrelating to the $1M Transfer, and will be described in
reasons for dismissal of various pre-trial motions ("M otions’) brought
by Mr. Black to challenge the process which culminated in laying of
charges against him.

Corporal lan Black, the RCMP Investigating Officer, (“Informant”),
swor e an information January 8, 1997, alleging that the Accused, Mr
Black, defrauded MaK, ABN, and ACOA in connection with the $1M
Transfer.

After several appearancesin Provincial Court, Mr. Black waived
Preliminary Hearing, and trial with jury was scheduled. Mr. Black re-
elected trial by judge alone, and after disposition of the M otions,
evidencewas heard at trial from May 17" to July 4™, 2002, followed by

written and oral submissions, which were completed August 21, 2002.
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Mr Black represented himself throughout the Motions hearings and

trial.

[l PRELIMINARY ISSUES

[10] Notwithstanding the dismissal of the Motions, Mr Black continued to
maintain throughout thetrial that the investigation and laying of
chargesviolated hisrights pursuant to the Canadian Charter of Rights

and Freedoms.

A. EVIDENCE OBTAINED BY SEARCH WARRANTS

[11] Duringthe Motions hearings Mr. Black sought exclusion of evidence
obtained by the RCM P pursuant to warrantswhich authorized
document sear ches at various premises, none of which wer e occupied by
Mr. Black. Healleged that the Informant provided false information to
court officials when seeking those sear ch warrants, and ther eby denied
or infringed upon hisrightsto be secure against unreasonable sear ch
and seizure. When dismissing the Motions, | ruled that the search

war rants had been obtained based upon proper and valid Informations
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containing only statements which the Informant had reasonable and
probable groundsto believe. | found noirregularitieswith respect to
the Infor mations used to obtain the warrants, and concluded that they

wer e properly issued and the sear ches duly authorized.

At the Motions hearings, Mr Black conducted direct examination of the
Informant over a period of approximately 7 days. The Crown
prosecutor did not insist upon strict compliance with the rules of
evidence, which were applied liberally. However, when Mr. Black’s
“direct” questioning amounted to cr oss-examination on the sworn
statements which the Informant had made when seeking the search
warrants, | upheld the prosecutor’sobjection. Mr. Black did not then
seek leave to cross-examine the I nfor mant concer ning those statements,
nor did he apply to challenge the validity of the search warrants.

The Informant was a prosecution witness at trial, and during cross-
examination Mr. Black sought to question him concer ning his sworn
statementsin the Informations used to obtain the search warrants. Mr.

Black continued to insist that evidence was false, notwithstanding the
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previous ruling upholding the sear ch warrants and directing that
evidence obtained by their authority was admissible.

AsMr. Black may not have known the procedure availableto seek to
guash search warrants or realized the need to obtain leave to cross-
examine while the Infor mant was testifying during the M otions
hearings, he was per mitted at trial to cross-examine the I nfor mant
concerning the swor n statements made in support of the search warrant
applications. | advised that theruling given during the Motions
hearings could be changed and the evidence developed pursuant to the
sear ch warrants excluded if Mr. Black’s cross-examination of the
Informant at trial established that the statements werefalse, or that the
Informant did not have reasonable and probable groundsto believe

what he claimed to betrue.

Following Mr. Black’s cross-examination during trial | remained
satisfied that the Informant had reasonable and probable groundsto
make the statements contained in the Informations, and that he believed
them to betrue. | found that the Informant gave credible evidence

when swearing Informationsin support of the search warrants and
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during the Motion hearingsand trial. The conclusion reached during
the Motions hearingsthat the sear ch warrants wer e obtained based on
proper and truthful evidence and that the documentation and
information developed as a result of the search warrantswas admissible
was affirmed following Mr. Black’s cr oss-examination of the | nfor mant

duringtrial.

B. THE INFORMATION

[16] Mr. Black also took the position at trial that the Information sworn
January 8", 1997 stating the char ges against him contained false
statements, and he alleged that the I nformant knew facts which would
either remove any reasonable or probable groundsfor making those
statements, or cast reasonable doubt upon them. Although heindicated
an intention to do so, Mr. Black did not seek to interrupt thetrial
process to challenge the Informant’s grounds for laying the char ges,
after being advised that the Crown’s burden to proveits case beyond
reasonable doubt was mor e oner ous than establishing that reasonable

and probable grounds had existed for laying the I nfor mation.
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[l COUNT NO.1-ALLEGED FRAUD UPON MAK

A. THE CHARGE

[17] Thefirst chargeagainst Mr. Black isthat he:

between the 1% day of February, 1989 and the 15" day of July, 1989, at or
near Halifax, in the County of Halifax, Province of Nova Scotia, did
unlawfully, by deceit, falsehood or other fraudulent means defraud KRUPP
MaK MASCHINENBEAU GmbH, of a sum of money in excess of five
thousand dollar s ($5,000.00), by misrepresenting the need for and useto
which NsC Diesel Power Inc. would put a loan of $1,000,000.00 from Krupp
MaK Maschinenbeau GmbH, contrary to Section 380 (1) (a) of the Criminal
Code.

[18] The Accused acknowledged that NsC received the money, but denied

misrepresentation or fraud, and maintained that the $1IM Transfer was not a loan.
It isthe Crown’s position that Mr. Black requested and obtained from MaK a $1M
loan which hefalsely represented would be used by NsC for specific purposes; the
Accused claimsthat the 1M Transfer wasnot a loan, but an advance of fundswhich

NsC was entitled to receive from MaK and disburse without accounting to MaK.

B. THE FACTS

(1) REQUEST FOR FUNDS

[19] Theprincipal witnesses presented by the prosecution were Eckhard Jensen, who
was MaK’s export sales manager responsible for the North American market
between 1982 and 1999, Randy Hartlin, senior manager commer cial banking at

Bank of Nova Scotia’s Halifax main branch during 1988-1989, and the I nfor mant,
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the primary RCMP investigator whose dutiesincluded assembling and analysing
extensive documentation.

Mr. Jensen first met the accused at MaK headquartersin Kiel, Germany during
1987, when MaK and NsC wer e beginning their quest to securethe LSL Contract
and other North American business. He worked with Mr. Black and NsC asthey
undertook the Sheet Harbour Project, and he maintained an officein Halifax after
MaK and HDIL entered theLSL Contract.
By February 1%, 1989, Mr. Black and NsC had committed to develop the Sheet
Harbour facility, and their effortswere focussed on that project to enableMaK to
undertake engine testswithin the timelimitsrequired by the LSL Contract.
Although all documentation between NsC and MaK concer ning the Sheet Har bour
Project and thelong term venture had not been executed, NsC anticipated receiving
acommission from MaK on theL SL Contract in accordance with a Representation
Agreement made during February 1987 between MaK and Blythman-Black Inc.,
another company in the group controlled by the Accused.
Mr. Black summarized the context in which the Sheet Harbour project was being
undertaken and its progress asfollowsin paragraph numbered 1 of a memorandum
faxed February 8", 1989 to Mr. Fritz Gogarten, Mr. Jensen’s superior in the MaK
organization, who passed away several yearsbeforethetrial. (Exhibit 39):
When Krupp MaK and Black started working on the Louis St. Laurent
contract for thefinal bid in early 1988, it was decided that Black would
arrangeto providethetest facility and to do so at no additional cost to
Krupp MaK. Duringthedeliberationsfor the contract, Black confirmed this

to Krupp MaK and gave them an outline on how this could be accomplished
to the satisfaction of the Diesel Division. During the late summer and early
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fall when it became obvious and apparent that we would be the successful
suppliersfor the propulsion package for the mid-liferefit of the Louis, we
started in earnest the applicationsto ACOA and we started work on the
preliminary engineering and planning so that we would be capable of living
up to our commitmentsto deliver the completed propulsion packageto the
shipyard.

NsC had accepted the financing offers from both ABN and ACOA prior to
February 1989, but funds from those sour ces had not yet been advanced, pending
NsC’s meeting conditions precedent, including in each case providing equity for the
Sheet Harbour Project in amount $5,000,000. NsC advised MaK that because of
delaysreceiving financing, it was experiencing cash flow difficulty, and needed
fundsto meet commitments and outstanding payments. Between February 7" and
9™ 1989, Mr. Black, using NsC stationary, transmitted three fax messagesto MaK,
directed to Mr. Gogarten and copied to Mr. Jensen (Exhibits 38, 39 and 40), which
included the following statements:

Exhibit 38 - February 7", 1989 fax:

1. Enclosed find the summary of expendituresand
commitments.

2. Duetothedelay in financing our ACOA money - original
final date Jan 31st/89 - we need an advance (loan) until we can
get the ACOA funds.

3. Weneed C$2,000,000 to cover outstanding payments and
payments due up to the end of February/89. All paymentsdue
only for the diesel facility. Regards

The second page of Exhibit 38 was entitled SUMMARY OF NsC

DIESEL (F.W.L.BLACK’'S) COMMITMENTSAND PAID



Page: 12
EXPENDITURES, and listed amounts “paid” and “committed”
totalling mor e than $4,000,000 under various headings.
[24] Exhibit 39 - February 8, 1989 fax:

4. Presently, we are on target to meet our construction and
delivery deadlines and the present delaysin Krupp MaK
completing itspart of thisvery short schedule has caused us
some difficulty in our cash flows. Presently, we have paid out
in excess of $600,000.00 in cash and we have committed to pay
in excess of $4,000,000.00 in contracted undertakings. We
anticipated we would be ableto close the ACOA
documentation, loan guarantees and contributionsformswith
all necessary documentation from all parties, including Krupp
MaK by late January, 1989. We now find ourselvesin avery
difficult position because as of today, February 8, we have cash
requirementsfor in excess of $2,000,000.00 to pay our
suppliersand contractorsand we still do not have the
necessary documentation and transfer of fundsfrom MaK. |
propose to satisfy thisrequirement and MaK will advance
$2,000,000.00 for a maximum of 30 days, which will berepaid
to MaK as soon asthe drawdowns ar e effected from the ACOA
financing. | plan tobein Krupp MaK on Monday and would
be available to meet for all parties concerned on this matter.
In the meantime, we urgently need some bridge capital to
cover thisunexpected delay. We do not need to have our
credibility put in question at thistime, and neither do|.
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[25] Exhibit 40 - February 9, 1989 fax:

Telefax To: KmaK

Attention: LD - Gogarten
DV2 - Jensen
Reference: Delay for NsC

I mmediate Cash Flow Problems
1 Our planned signing of the ACOA Finance Documentswas originally set for
January 31, 1989. All companies performing work weretold payment of
invoices over and above theinitial $600,000 + would be made on/or before

Feb. 3¢ (Jan 31% + two daysto receive $ money).

2. Based on thefact that the Krupp MaK outstanding items be concluded by

Feb 22n:

- technology agreement signed

- letter of intent signed

- transfer of short term loan $4,000,000. (1-2 Days)
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Then NsC can complete the Documents by Feb 22" and thefirst draw down

of ACOA money can be concluded by Feb

If this schedule can be followed exactly then the immediate cash needs are only

C$1,000.000 and this short term loan can be repaid on 24™ or 27". Thisloan

must be in our Bank on Feb 10" or absolute latest Feb 13" without doubt.

3. The balance of our immediate cah needs, the additional C$1,000,000., will be

met from ACOA drawn down on Feb 24™. You remember thetotal

requirementsto the end of Feb were $2,000,000.

| will call you late today.

Best regards

F.W.L. Black

(Underlining in the foregoing extracts was present in the original exhibits;

emphasis has been added)
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Mr. Jensen testified that after receiving Exhibits 38, 39 and 40, MaK engaged in
discussionswith Mr. Black, which led to further documentation and eventually
resulted in the $1M Transfer. Hisevidence wasthat he under stood from
conversationswith Mr. Black that NsC needed the fundsto address four of the
commitments set out on page 2 of Exhibit 38 which were coming due at that time,
being:

Q Engineering - $217,307.32

2 Excavation - $330,000.00

(3) Building - $980,000.00

(4)  Seimens- $443,000.00

Mr. Jensen made handwritten explanatory notes next to those

amounts on his copy of Exhibit 38 to provide additional infor mation

for Mr. Gogarten.

After Mr. Jensen received Exhibit 40, in which NsC reduced itsrequest to
$1,000,000, he asked Mr. Black by telephoneto explain why that amount was
needed. Herecorded Mr. Black’sresponsein a German language handwritten note
which appear s on Exhibit 40, therelevant part of which hetestified trandates as
followsinto English:

After phone call with Mr. Black, the $1.0 Million is needed for

(1) Engineering - $217,000.00

2 Excavation- $330,000.00
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3 Building - $100,000.00

4 Seimens - $443,000.00.

Mr. Jensen testified that further deliberationsat MaK which eventually resulted in
the $1M Transfer were premised upon the Accused’ s advice that the fundswould be

applied to the four commitments which Mr. Jensen noted on Exhibit 40.

(2) DISBURSEMENT OF $1 MILLION

[29]

[30]

[31]

Mr. Jensen testified that after speaking with Mr. Black following receipt of Exhibit
40, he was concer ned that deadlinesfor paymentsto NsC'’s subcontractors be met in
order to allow the Sheet Harbour Project to proceed. He convinced his bosses at
MaK, Messrs. Gogarten and Werner, that it was necessary to transfer $1,000,000.00
to NsC no later than February 13, 1989. Hetestified that disbursing so large an
amount required the approval of MaK’s Board, but that because the Board could
not authorize an unsecured loan quickly enough to meet thetransfer time deadline,
therequest for $1,000,000.00 was presented to the Boar d as an advance payment for
servicesto berendered by NsC/Mr. Black.

The Board approved the $1IM Transfer, asan advance, subject to NsC executing an
appropriate agreement.

The accused and representatives of MaK executed an agreement dated February

13,1989 in the German language, thetitle of which trandlated to English is
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“ Agreement on Advance Payments’. The document was introduced as Exhibit 42 at
trial including the following English trandation:

Agreement on Advance Payments

To solvethecurrent liquidity problems at NsC Diesel, the following agr eement has
been made between MaK and Mr. Black:

1. MaK makes an advance payment of 80% = Can $400,000.00
out of the commission claimsin the amount of

Can $500,000.00 to which Mr. Black isentitled

from the Louis St. Laurent order.

2. With respect to performances which NsC Diesel

still hasto makein connection with the

aforementioned order, namely

Operation of thetest bed Total value  Can $350,000.00

Construction of the base

frame Total value  Can $500,000.00
Can $850,000.00

MaK makes an uncovenanted advance payment of 75% = Can $ 600,000.00
Can $1,000,000.00

3. An appropriate agreement on interest payment will
be reached with respect to the above-mentioned
paymentsin advance\

4. MaK will immediately make a telegraphic remittance
of the total amount of 1 Million Canadian Dollars
to the account ........ atthe.......... Bank. (handwritten figure: # 17110)

(Handwritten Note): Bank of Nova Scotia
Main Branch, Hollis St.
Halifax, N.S. Branch 7000
Kiel, February 13, 1989
[32] MaK transferred $1,000,000.00 ($999,990.00 after $10.00 transfer fee) to NsC’s

account at the Bank of Nova Scotia, Halifax on February 16™, 1989.

(3) NsC'sUSE OF THE 1$M TRANSFER
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The prosecution introduced extensive documentary evidence, including monthly
statements, cancelled cheques, ledger records, and balance statements, which
showed the activity in NsC’s account at Bank of Nova Scotia, through which all the
company’s banking activity was channelled. Mr. Hartlin testified concerning the
oper ation of the account, and inter preted the documentation which illustrated all
account transactions during the period October 1988 through January 1990. The
Court was also provided with Exhibit 78, a spreadsheet and graphic depiction
prepared by RCMP investigator sillustrating activity in the account during the
period November 1988 through March 1989 inclusive. The banking documentation
and testimony show that from November 2", 1988 until February 16, 1989 when the
$1 M Transfer entered the account, NsC wasin an overdraft position. Between
February 7", 1989 and February 13", 1989, while NsC sent Exhibits 38, 39, and 40
requesting fundsfrom MaK and when the Accused advised Mr. Jensen that the $ 1
M Transfer would be used to address commitmentsrelated to engineering,
excavation, building and the Seimens account, NsC’s bank overdraft was

$234,873.74.

The RCMP’sanalysis of NsC’s banking transactions, summarized in Exhibit 78 and
supported by the banking recor ds, shows that $235,369.96 from the $1M Transfer
was immediately used toretirethe overdraft. Examination of the banking records
to determine the transactions which had led to the overdraft established that

engineering expenses contributed $1800.00 and payments for excavation
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contributed $35,180.00 to the overdraft. The evidence does not indicate that any

building expense or Seimens account payments contributed to the overdr aft.

[35] Analysisof theactivity in NsC’s account shows that $36,980.00 of the over head
reduction could betraced to commitmentswhich Mr. Black advised Mr. Jensen
would be satisfied, while the additional $197,893.74 over head eliminated had arisen

from uses of fundsfor purposes other than those specified to MaK by Mr. Black.

[36] TheRCMP bank account analysis, described during the I nformant’stestimony,
supported by banking records and summarized in Exhibit 78, showsthat the entire
$1M Transfer had left the NsC account by March 6™, 1989 when it returned to an
overdraft position. Examination of the out flow from the account between thetime
$1IM Transfer arrived until March 6™, 1989 shows that the following amounts were

applied to the four areasto which Mr. Black had indicated the $1,000,000.00 would

be allocated,;
Engineering - $101,800.00 (including $1800.00 over dr aft allocation)
Excavation - $ 53,388.11 (including $35,180.00 overdr aft allocation)
Building - $ 60,000.00
Seimens - $ 8480.90
Total: $ 223,669.02

[37] Theevidence, includingthe RCMP analysis summarized in Exhibit 78, shows that

the balance of the money was disbur sed from the account asfollows:
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NSC Corporation $487,506.49
Woodside Fabricators 150,000.00
L ogan Black and Associates 30,507.85
Wiseman Black 16,364.73
Total to Related Companies $684,379.07
Bank Charges 10,310.70
Other 81,631.21
Total $776,320.98

[38] Despitevigorous cross-examination during which the Accused attempted to
challenge the information contained in the exhibits and oral testimony of Messrs.
Jensen, Hartlin and the I nfor mant, those witnesses wer e firm in recalling events as
described during their direct testimony, and the factual information contained in

the documentation was not impugned.

(4) POST TRANSFER DEALINGSAMONG MaK, NsC AND THE

ACCUSED



[39]

[40]

[41]

Page: 21
Mr Black maintainsthat communications and documentation exchanged after the
funds were provided show that the $1M Transfer was not a loan, but rather an
advance of money due to NsC from MakK, so that NsC had no obligation to account
to MaK concerning itsuse of the funds, and was not bound by Mr. Black’s
representation. The Crown took a contrary view.
Mr. Jensen testified that after the $1M Transfer, he held telephone discussions with
Mr. Black, who reacted to one of those conver sations by sending a memo to MaK
dated April 12", 1989, Exhibit 43. That memorandum was headed

REF: Repayment of Krupp MaK advance ($1,000,000.00)

and contained the following paragraph numbered 3:

3. | proposeto pay $675,000.00 to Krupp MaK with a transfer
the first week of May with receipt by Krupp MaK by May 5™,
1989. The balance of $325,000.00 by June 9, 1989.

Mr. Jensen testified that after receiving Exhibit 43, hewroteto Mr. Black
expressing his concern that the $1M Transfer had not yet been repaid to MaK. His
cor respondence, contained in Exhibit 44, included the following, which Mr. Jensen
testified resulted from his concern that MaK’s Board may have received mis-
information when the $1M Transfer was approved:

Thisisapersonal letter that nooneat MaK isaware of ..
Thelisting and confirmation of the pay-back of the 1.0 Mio $
has not only surprised me, but makes me deeply concer ned.
After it wasinitially offered, to pay back thisamount in a few
days, subsequently until 30.04., new dates are now put forward.
Regardless of the fact, that no one herein house under stands
thereasons, these statements about the pay back commitments
burden the confidence in our mutual plans considerably.
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According to our under standing, the 1.0 Mio $ was planned to

be used to pay outstanding invoices, until such time when the

ACOA credit would be available. In the meantime all

conditionsfor the ACOA credit have been met, so that upon

presentation of the supplier-invoicesthe pay-back to MaK

should present no problems. Nobody under stands, why this

cannot be done after all. Thereforeit isnow thought that the

money has been used for other purposes. Sincel personally

have always contradicted these rumours, | am getting

increasingly into greater difficulties. | therefore urgeyou again

to either remedy thissituation immediately, or at least to “lay

the cardson thetable’ to me personally.
Mr. Black responded by memorandum dated April 17", 1989 to Mr. Jensen (Exhibit
45) which began “ Thisnote in response to your personal thoughts’ and then
continued to list “ Expenditures of Special Naturefor NsC Diesel” which totalled
$1,310,850.00.
The expenditureslisted in the April 17" memo differed substantially from the
paymentsfor which Mr. Black had advised Mr. Jensen on February 9", 1989 that
NsC required the $1M Transfer, asrecorded by Mr. Jensen on Exhibit 40 during
telephone discussion with Mr. Black.
Mr. Jensen testified that the use of funds set out in the April 17", memorandum
varied significantly from MaK'’s previous under standing of how the $1M would be
spent; hetestified that if MaK had known in February 1989 the money wasto be
used as set out in the April 17" memo instead of for the purposes Mr. Black had told
him, he would not have taken the same position in going to the MaK Board seeking
approval for the $1M Transfer.
On April 28", 1989, Mr. Black provided a memorandum, Exhibit 46, to Mr. Werner

of MaK, which provided asfollows:
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To: M/C Werner

From: F.W. L. Black
Date: April 28, 1989

Re: The Agreement dated February 13, 1989 between Krupp MaK and NsC
Diesel regarding the advance of $1,000,000.00 in in (sic) interim funding.

Thiswill confirm that $600,000 will be repaid the first week of
May, 1989 with the balance of $400,000 applied against future
commission payments (Louis St. Laurent)

With reference to Paragraph 3 of the February 13 document,
thiswill confirm that interest will be calculated on the loan
amounts outstanding from timeto time. Thisinterest rate will
be confirmed by Werner upon hisreturn to Germany and will
be based on the Bank discount rate, plus an adjustment.
Krupp MaK Maschinenbau Gmb NsC Diesel Power Inc.

[46] TheMemorandum wassigned by Mr. Black and by two members of the MaK Board.

[47] | find that the Accused represented to MaK that the $1M Transfer would be used

for specific purposes, that Mak disbursed the money relying on that representation,

and that the fundswer e not applied as Mr Black represented they would be.

C. FRAUD: THE OFFENCE DEFINED

[48] S. 380 (1)(a) of the Criminal Code, provides:

Fraud - Every one who, by deceit, falsehood or other fraudulent meanswhether or
not it isa false pretence within the meaning of this Act, defraudsthe public or any
person, whether ascertained or not, of any property, money or valuable security of
any service
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(a) isguilty of an indictable offence and liable to a term of imprisonment not
exceeding ten years, wher e the subject-matter of the offenceisatestamentary

instrument or the value of the subject-matter of the offence exceeds five thousand
dollars;

Theterm “defraud” has been defined as follows:

Todefraud isto deprive by deceit: it isby deceit to induce a man to act to his
injury. Moretersely it may be put, that to deceiveis by falsehood to induce a
state of mind; to defraud is by deceit to induce a cour se of action.” (London v.
Globe Finance Corp. Ltd., [1903] 1 Ch. 728 at pp. 732-3
In Scott v. Metropolitan Police Commissioner (1974), 60 Cr. App. R. 124 the House of
Lords held that the foregoing definition was not exhaustive and that to “ defraud”
ordinarily means: “to deprive a per son dishonestly of something which ishisor of

something to which heisor would or might but for the perpetration of the fraud, be

entitled.”

My finding (previously set out in Paragraph 47) that the evidence establishes that
Mr. Black misrepresented to MaK the useto which the $1 M Transfer would be
applied isnot itself sufficient to support a conviction for fraud. The Crown must also
establish that the misrepresentation dishonestly deprived MaK of something to

which, but for the misrepresentation, it was entitled.

D. ANALYSIS: DID THE ACCUSED COMMIT FRAUD?

(1) WASTHE $1IM TRANSFER A LOAN?
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[52] The Crown maintainsthat the $1M Transfer wasa“loan”, to be used by NsC as Mr.
Black represented and repaid; it isthe Accused’s position that the $1M was not a
“loan”, but rather an “advance payment” of monies due from MaK to NsC madein
circumstances wher e repayment was not required and which do not support an

allegation of fraud.

(a) DEFINITIONS: “LOAN” vs. “ADVANCE”

[53] Boththe Crown and Defencereferred to several definitions of “loan”, “advance”,
“interest” and related termsfound in legal and English language dictionaries.

[54] Thedefinitionsof “loan” consistently contemplate the eventual return of the subject
matter, in the case of money, with or without interest or other compensation for its
use. For example, Black’s Law Dictionary 5" Edition, includes the following:

L oan: A lending. Delivery by one party to and receipt by another party of a
sum of money upon agreement, expressor implied, to repay it with or
without interest. Anything furnished for temporary useto a person at

hisrequest, on condition that it shall bereturned, or itsequivalent in
kind, with or without compensation for its use;

and the Shorter Oxford English Dictionary:

L oan: 2. A thing lent; esp. a sum of money lent for atime, to bereturned in
money or money’sworth, and usually at interest.

[55] Thethrust of Mr. Black’s position isthat MaK’sreferringtothe$1 M Transfer as
an “advance” rather than asa“loan” impliesthat repayment was not contemplated.
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“Advance’ isdefined asfollowsin the Shorter Oxford English Dictionary:

2. Topay before due; and henceto pay or lend on security of future
reimbur sement.
Webster’s International Dictionary, 2" Edition, includes the following definition of

“advance’:

A furnishing of something before an equivalent isreceived (as money or
goods) towar ds a capital or stock, or on loan; payment beforehand; the money
or goodsthusfurnished; money or value supplied beforehand. In the case of
an advance, as distinguished from an advancement, there arisestherelation of
debtor and creditor, or elsethe advanceisin the nature of an absolute gift.

Black’s Law Dictionary contains extensive definition of “advance’, “ advance
payment”, and “advances’, asfollows:

Advance: To move something forward in position, time or place. To pay money
or render other value beforeit isdue; to furnish something before an
equivalent isreceived; to loan; to furnish capital in aid of a projected
enterprise, in expectation of return from it. To supply beforehand; to
furnish on credit or before goods are delivered or work done; to
furnish as part of astock or fund; to pay money beforeit isdue; to
furnish money for a specific purpose under stood between the parties,
the money or sum equivalent to be returned; furnishing money or good
for othersin expectation of reimbursement; money or commaodities
furnished on credit. A loan, or gift or money advanced to berepaid
conditionally; may be equivalent to ‘pay’. See also Advances.

Advance payments. Payments made in anticipation of a contingent or fixed future
liability.

Advances.  Moneyspaid beforeor in advance of the proper time of payment;
money or commaodities furnished on credit; aloan or gift, or money
advanced to berepaid conditionally. ...

Despitethe Accused’ s for ceful argument to the contrary, | have concluded that an

“advance” or “advance payment” can bealoan, if the evidence establishes a transfer

occurred in circumstances consistent with the making of aloan, ie. in the case of
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money with expectation it would be earned or repaid, even if the transaction is not

consistently labelled a*“loan” or not expressed in writing tobea*loan”.

(b) THE NATURE OF THE TRANSACTION

[60]

[61]

The Accused raised several issues which may be characterized as submissionsthat,
even if an “advance’ could in some circumstancesbe a “loan” (which he did not

admit), the $1M Transfer wasnot aloan in this case.

MAK'SAUTHORITY TO MAKE A LOAN, AND THE PARTIES

COMMUNICATION AND INTENTION

Mr. Black maintained that MaK’s Board did not authorize aloan because it did not
have the corporate power to do so, and thereforethe $1 M Transfer could not bea
loan. Hisargument was based upon Mr. Jensen’s evidence that Board approval was
required to makethe $1 M Transfer, and that he and othersat MaK wer e concer ned
that the Board would not provide authority if the transaction were structured asa
loan to NsC, when the money was required on short notice and NsC wasnot in a
position to provide security. To obtain that approval MaK personnel described the
transaction to their Board as an advance payment for servicesto berendered by or
on behalf of Mr. Black, NsC or arelated company. | find that the $1 M Transfer

was characterized by MaK as an advance against money it would owe NsC at a



[62]

[63]

[64]

Page: 28
futuretimeif NsC performed itsrolein connection with the Sheet Harbour project

and the LSL contract.

When Mr. Black insisted during cross-examination of Mr. Jensen that MaK could
not make aloan, Mr. Jensen, who throughout histestimony, had repeatedly
described thetransfer asaloan, responded:

It wasaloan. ... You asked for aloan, and wetransferred a loan.

Despite Mr. Black’srepeated suggestions to the contrary while conducting cr oss-
examination, Mr. Jensen maintained that he always under stood the transaction was
aloan. Hetestified that based on the Accused’s statement in hisfax to MaK of
February 9", 1989 (Exhibit 40) that the $1,000,000.00 needed was a “ short term
loan” which “can berepaid on February 24" or 27", the MaK Board authorized an

advance payment.

| am satisfied that MaK made an internal corporate decision to label the $1 M
Transfer an advance, rather than aloan. Thelabel MaK used, however, does not
determine the natur e of the transaction nor the recipient’sobligation to repay. MaK
transferred the money, the transaction had the characteristics of a loan, and failure
to call thetransfer aloan did not remove the repayment obligation which was clearly
communicated between the parties. The evidence does not support Mr. Black’s

submission that MaK could not make a loan, and calling the transaction an advance
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for internal purposeswould not relieve any obligation the recipient would haveto
repay. Indeed, even if the $1,000,000.00 transfer had been made without any
cor porate authority or Board approval, which was not the case, an otherwise existing

obligation upon therecipient to repay would not necessarily berelieved.

(i) FAILURE TO REQUIRE A “LOAN AGREEMENT”

The Accused’ s position isthat because there was no document called “ L oan
Agreement”, and no written agreement executed by the parties describing the
transaction asaloan, then the $1 M Transfer must have been something other than a
loan. The prosecution conceded the absence of awritten “loan agreement”, and
acknowledged the document which MaK required at thetime of the transfer was

entitled “ Agreement on Advance Payment”.

The existence of a document entitled “Loan Agreement” isnot a pre-requisitefor a
loan. Itsabsencein this case does not mean the $1 M Transfer could not be aloan,
nor doesit diminish the effect of the other written and oral communicationsin which
the parties described the transaction as a loan.

(iii) Did MaK OWE NsC $1 M?

The" Agreement on Advance Payments’, Exhibit 42 attributed the $1M Transfer as
follows:

(A) advance payment of 80% of $500,000.00 commission claimsto which Mr.
Balck is sentitled for the LSL project ........ $400,000.00
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(B) 75% of $850,000.00 work still to be performed in connection with
operation of thetest bed and construction of the base frame
........................................................................................ $600,000.00
Mr. Black contended that those amountswere owing By MaK as of February 1989
when the $1,000,000.00 transfer was made. Their statuswill be consider ed
separately as“ The $400,000 Component” and The “ $600,000 Component”

THE $400,000.00 COMPONENT

[69]

Mr. Black submitted that commissions were owing by MaK to NsC or arelated
entity at thetime of the$1 M Transfer. He argued that upon signing of the LSL
Contract , MaK became obligated to pay a $1,000,000.00 commission to him, or toa
related entity, Logan Black and Associates, for obtaining the contract bid. Mr.
Black referred to the Representation Agreement between MaK and Blythman and
Black Inc. , (Exhibit 21) in particular Annex A paragraph 3.1 which provided that
commissions wer e payable by MaK within 30 days after it received paymentsfrom a
customer. Even assuming that NsC was entitled to any benefit accruing pursuant to
that Representation Agreement (which was not clearly demonstrated) the evidence
did not establish that MaK had received any L SL Contract payment from HDIL, or
that any commission was payable by MaK at the time the $1,000,000.00 transfer was
made. There was no evidence concer ning the timing of HDIL’s paymentsto MaK
under theLSL Contract; neither Mr. Jensen nor Andrew McArthur, thethen
President of HDIL who testified on the accused’ s behalf concer ning other issues, was

asked about such payments.
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No documentation was presented to support Mr. Black’s argument that MaK had
received paymentsfrom HDIL, which he argued would trigger commission
payments. Mr. Black suggested during argument that he had been unableto trace
commission payments because of a ruling made during thetrial protecting the
confidentiality of arrangements between HDIL and MaK, but therewasno ruling
applicableto possible evidence respecting any such payments. Objection wasraised
concer ning providing details of the purchase order for the L SL contract; however
when Mr. Black advised that he wished to refer to the document only to establish the
identity of the parties’ representatives who executed the document, the witness, Mr.

Jensen, was allowed the give the infor mation.

Mr. Jensen testified that when the $1 M Transfer occurred, MaK didn’t owe NsC or
other Black interestsany money. Hetestified that MaK usually paid commissionsto
representatives such as Mr. Black’s company only when MaK received 100%
payment from itscustomer. | accept the uncontradicted evidence of Mr. Jensen that
no payment was due by MaK at thetimethe$1 M Transfer wasmade. Mr. Black’s
suggestion to the contrary during argument is based on speculation and not founded
In any testimony or documentation which was placed or sought to be placed before
the court.

The status of the $400,000.00 portion of the $1 M Transfer was confirmed as an
“advanced payment” by Memo of Clarification executed May 26", 1989 by Mr.

Black on behalf of NsC and by MaK.(Exhibit 68, pp. 11-14)
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[73] Referenceto commission payment was contained in aletter, introduced by the

Accused at trial (Exhibit 66, Tab B, Document 152) from MaK to Deutsche Bank,
copied to L ogan-Black Inc., which states as follows:

Thisletter will confirm that effective with the contract signing for the

propulsion system for the Louis St. Laurent, Canadian Coast Guard vessel,

Krupp MaK will be obligated to pay upon delivery a sum of Canadian $1M

(One Million) to the company L ogan-Black. (emphasis added)

The evidence does not suggest that the propulsion system had been delivered at the time of

the$1 M Transfer.

[74] Thelnformant testified that he concluded, based upon hisinvestigation including
meetings with MaK representatives, that MaK was not indebted toto Mr. Black’s
interest when thetransfer was made, and that MaK wouldn’t owe money until the

LSL Contract was complete.

[75] | find that when the $1,000,000.00 transfer was made, no amount was owing by MaK
to Mr. Black’sinterest with respect to commission - Mr. Black’s argument that the
$400,000.00 portion of thetransfer referred toin paragraph numbered 1 of Exhibit

42 was a payment then due by MaK isnot supported by the evidence.

(bb) THE $600,000.00 COMPONENT

[76] MakK expected torequirebase frame structuresfor engine and alternator test

positioning at the Sheet Harbour Project site, and prior to February 13", 1989 had
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entered an arrangement with Woodside Fabricators Limited, a company owned by
Black interests, to fabricatethose structures. The value of thiswork, asshown in
Exhibit 42, the Agreement on Advance Payments, was $850,000.00. Referringto
that document and to Exhibit 68, particularly pp. 13A and 14, the Memorandum of
Clarification executed May 26, 1989 between Mr. Black and Mr. Werner of MaK,
Mr. Jensen explained that $600,000.00 toward the expected test bed and test frame
construction and operation was advanced as part of the $1 M Transfer. The
Memorandum of Clarification paragraph 2.1, showsthat $262,500.00 of the
$350,000.00 test bed item and $337,500.00 of the $500,000.00 base frame construction
item wer e the components of the $600,000.00 portion of the $1 M Transfer.

Thetest bed/base frame work was not completed by Woodside Fabricators, and |
find that the $600,000.00 component of the $1 M Transfer, which Mr. Jensen
testified was a loan pending completion of that work, was neither earned by
Woodside Fabricators Limited, nor repaid.

| find that the $600,000.00 portion of the $1 M Transfer was not owing by MaK to
NsC, Woodside Fabricatorsor any other party associated with the Accused when the

$1 M was disbur sed.

(cc) THE $600,000.00 DEUTSCHE BANK LOAN

During cross-examination of Mr. Jensen and of the Informant, the Accused referred
to a transaction involving $600,000.00 which occurred during October 17", 1988,

when Deutsch Bank made a $600,000.00 loan to NsC (the “ Deutsche Bank loan”),
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repayment of which was guaranteed by MaK. In connection with the LSL Contract,
the Government of Canada had agreed to make a $600,000.00 payment destined for
NsC, to berouted viaHDIL and MaK. MaK guaranteed that NsC would repay the
Deutsche Bank L oan because it knew money would eventually be flowing from the
Government of Canada to enable NsC todo so. Mr. Jensen’stestimony to that
effect was supported by the Informant’s evidence concer ning hisinvestigation, and
Is consistent with correspondence from MaK to Mr. Black contained in Exhibit 66,
Tab B. p. 119.

Mr. Black suggested that the confirmation which he provided to MaK to repay
$600,000.00 on April 28, 1989, (Exhibit 46) referred to the Deutsche Bank L oan and
not to a portion of the $1 M Transfer. That isnot consistent with the evidence and
indeed conflicts with the wor ding of the Exhibit 46, which specifically referencesthe
February 13", 1989 agreement regarding the $1 M Transfer. Woodside Fabricators
had not performed the work related to the base frame and test bed when Mr. Black
undertook to MaK on April 28, 1999 to repay $600,000.00, and the portion of the $1
M Transfer disbursed for that work was still in issue.

Notwithstanding Mr. Black’surging to the contrary, | find that the Deutsche Bank
loan was a transaction entirely separate from the $1 M Transfer, and that the
commitmentsto repay $600,000.00 contained in documentation exchanged between
Mr. Black/NsC and MaK after February 13", 1989 relate to the $600,000.00 which
formed part of the$1 M Transfer, and not the Deutsche Bank loan. Mr. Black’s

attemptsto relate to the Deutsche Bank loan referencesto repayment in Exhibit 46
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and other documents exchanged after February 13", 1989 ar e not supported by the
evidence. Thosereferences areto the $600,000.00 component of the $1 M Transfer,

and reinfor cethe conclusion that it was a loan.

(2) OTHER DEFENCE ISSUES

[82]

During cross-examination of witnesses called by the Crown and direct examination
of defence witnesses, Mr. Black raised several other matters, which were also
canvassed extensively in oral and written submissions. Those matters are not
deter minative of the issues beforethe Court, but are highlighted in the following

par agraphs.

(a) DECEMBER 1989 DOCUMENTATION

[83]

Mr. Black introduced testimony from William M oor e, who was managing director of
Collins Barrow M anaging Consultants, which advised NsC concer ning various
aspects of itsrelationship with MaK in late 1989. Evidence was also presented from
Michael Edwards, an accountant and tax advisor, who, with Mr. Moor e, provided
management and financial adviceto NsC. Messrs. Moore and Edwar ds described
documentation prepared during December 1989 summarizing past transactions
which had occurred between MaK and NsC , including the $1 M Transfer.
Participation by Mr. Moore and Mr. Edwardsin the affairsof Mr. Black at NsC
occurred almost a year after the$1 M Transfer, and neither their testimony nor the
documents prepared in December 1989 to which they were directed provide

assistance in deter mining the natur e of the transaction which isthe subject of the
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charges. Referencesin documents prepared following a meeting between NsC and
MaK on December 4™, 1989 (Exhibits“C” and “D” to Affidavit of of William Moore,
Trial Exhibit 69) describing the components of the $1 M Transfer as* advance
payments’ and amounts“advanced” do not preclude the transaction being aloan.
Nothing contained in those documents, prepared almost a year after the $1 M
Transfer, contradicts Mr. Jensen’stestimony or affectsthe conclusionswhich | have
reached based upon the situation which existed and the dealings among the parties at
thetimethe $1 M wasdisbursed. Thecircumstances surrounding the preparation
and execution and the contents of the memo of clarification of May 26", 1989,
(Exhibit T68 pp. 11-14) and the December 5™, 1989 Agreement (which was included
in Exhibit 69), do not support the Accused’s position that the $1 M Transfer was not

aloan.

(b) SHARE/EQUITY ARRANGEMENTS

[84]

The accused claimed that MaK did not fulfill agreements and perform various
contractual obligationsto him and/or NsC, including MaK’sfailureto acquire NsC
shares and inject equity into the company. Any failureby MaK to complete
agreementswith NsC concer ning shar e purchase, or otherwise was not directly
related tothe $1 M Transfer. A breach of contractual arrangements, if established,
could give riseto civil remedies, but would not justify for any activity which would

otherwise constitute fraud.
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(c) CONSPIRACY THEORY

[85]

[86]

A substantial part of the evidence elicited by Mr. Black, both during cross-
examinations of Crown witnesses and questioning of defence witnesses was dir ected
toward development of the “ conspiracy” theory. Mr. Black maintained that a
conspiracy against him and/or his companiesincluding NsC was identified by
Charles Piper, an auditor associated with the office of the Superintendent of
Bankruptcy who provided areport during 1993 concer ning mattersrelated to NsC’'s
December 13, 1989 receiver ship, and subsequent Bankruptcy. Accordingto the
“conspiracy” theory MaK, ABN, Peter Cleveland of Ernst & Young, and Ron Benn,
Bruce Benn and Gary Wiseman of Corporation House Limited, all of whom were
involved with NsC’s affairs/or and itsdealingswith MaK concerning the L SL
Contract, conspired to bring about the financial collapse of NsC and to divert the
benefit of North American representation of MaK from Mr. Black and NsC to
Corporation House, a financial consulting firm which advised both NsC and MaK.
Mr. Black maintained that initiation of investigation for alleged criminal activity
which led to the char ges against him was a component of the conspiracy scheme.

His submissionsimplied that his activity with respect to the handling of the $1 M
Transfer wasjustified in light of the plot those parties allegedly launched against his

interests and those of NsC.

| find that the " conspiracy” theory has no relevance to the Charges, which arise from

eventswhich are alleged to have occurred between February 1%, and July 15", 1989.
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The conspiracy which Mr. Black claims existed did not commence until September
1989 at the earliest, and thereisno evidence that it was suspected by Mr. Black until
sometime thereafter. An accused’ssuspicion that he or hiscompany isbeing
conspired against is not necessarily justification for misrepresentation; in thiscasea
defence based upon alleged conspiracy clearly does not exist, when the activities

giving riseto the chargestook place well in advance of any suspected conspiracy.

(d) NOSIDELETTERTO ESTABLISH LOAN

[87] Mr. Black maintained that if the $1 M Transfer were aloan, but for internal
cor porate reasons MaK did not want to acknowledge making a loan in standard
official documentation, it would have followed a practice of doing soin a side letter.
Heintroduced evidence concer ning other aspects of NsC’s dealingswith MaK where
arrangements had been clarified by side letter, and in support of hisposition called
asawitnessMr. Andrew McArthur, who was President of HDIL when the L SL
Contract was being undertaken. Mr. McArthur testified that on one or two
occasions he had known MaK to use side lettersto alter theterms of an agreement;
however, Mr. McArthur’sevidence did not establish that it was an invariable, or
even a common practice. The absence of a sideletter labellingthe$1 M Transfer asa
loan does not affect my finding that the use of theterm “advance’ in the documents
prepared by MaK to describe the transaction does not precludethe $1 M Transfer

being aloan; my conclusion isthat it was aloan.
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(e) INFORMANT'SEVIDENCE - OPINION

[88]

The Informant testified for 9 daysduring thetrial, 8 of which were devoted to cross-
examination. Much of that cross-examination involved the Accused’ s attempt to
establish that the Informant did not have reasonable and probable groundsto obtain
sear ch warrants and to exclude evidence obtained pur suant to the search warrants.
The Informant was a straight forward, credible witness, whose testimony | accepted
completely with respect to the circumstances surrounding obtaining the search
warrants and the investigation generally. During final argument, the Accused for
thefirst time expressed concern that the Informant had testified that it was his
“opinion” that the $1 M Transfer wasaloan, and that he had been improperly

per mitted to express opinion evidence, without proper qualification and without a
voir direto determine admissibility. Thissubmission by Mr. Black does not
acknowledge that any opinions expressed by the Informant concer ning the char acter
of the$1 M Transfer, the corporate authority of MaK, or any other matterswere
provided only in response to questioning by the accused during cross-examination.
The statements made by the Informant wer e properly expressed in response to
guestioning; however, | have not relied on any opinions expressed by him in

determining the nature of the $1 M Transfer.

E. CONCLUSION COUNT NO. 1
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Notwithstanding the very detailed examination which the accused developed through
oral and documentary evidence concer ning therelationships and activitiesinvolving
on oneside MakK, and on the other sidethe accused, NsC and his other companies,
the $1 M Transfer cannot be characterized as anything other than aloan. The
transaction wasi initiated by the accused, who by fax dated February 7, 1989 (Exhibit
38) requested an advance and inserted the words “loan” in bracketsimmediately
after theword “advance”’. In hismemorandum of February 8" (Exhibit 39) the
accused indicated that the“ advance” would be “repaid”, and he again referred to
thetransfer asa“loan” twice on February 9" in Exhibit 40. Subsequent
correspondence and documentation consistently addressed “ repayment” and
payment of interest. | find that the Crown has established beyond a reasonable
doubt that the $1 M Transfer was a loan.
| also find that the accused falsely represented to MaK the purpose for which the $1
M Transfer would be used, and that the money was used for other things. Based
upon the evidence from Mr. Jensen, examination of the Exhibits, including NsC’s
financial records, and the Informant’ s testimony concerning the very detailed RCM P
investigation, | find that the loan established by the $1M Transfer was not repaid.
To determine whether Mr. Black is guilty of the charge contained in thefirst count,
the court must consider whether he deceitfully or dishonestly deprived MaK of
something, whether heinduced MakK to act to itsdetriment. The prohibited act and
consequences comprising the elements of the offence of fraud ar e succinctly

summarized by McL achlin J. (as she then was) speaking for the majority of the
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Supreme Court of Canadain Theroux v. The Queen (1993), 79 C.C.C. (3d) 449 at
pp.459 and 460:

... |l returntothe offence of fraud. The prohibited act is deceit, falsehood, or
some other dishonest act. The prohibited consequenceisdepriving another of
what isor should be his, which may, as we have seen, consist in merely placing
another'sproperty at risk. Themensreawould then consist in the subjective
awar eness that one was undertaking a prohibited act (the deceit, falsehood or
other dishonest act) which could cause deprivation in the sense of depriving
another of property or putting that property at risk. If thisisshown, the
crimeiscomplete. Thefact that the accused may have hoped the deprivation
would not take place, or may have felt there was nothing wrong with what he
or shewasdoing, provides no defence. To put it another way, following the
traditional criminal law principle that the mental state necessary to the
offence must be determined by reference to the exter nal acts which constitute
the actus of the offence (see Williams, ibid., c.3), the proper focusin
determining the mensrea of fraud isto ask whether the accused intentionally
committed the prohibited acts (deceit, falsehood, or other dishonest act)
knowing or desiring the consequences proscribed by the offence (deprivation,
including therisk of deprivation). The personal feeling of the accused about
the morality or honesty of the act or its consequencesisno morerelevant to
the analysisthan isthe accused’'s awarenessthat the particular acts
undertaken constitute a criminal offence.

These doctrinal observat.ic.)ﬁs suggest that the actusreus of the offence of
fraud will be established by proof of:

1 the prohibited act, beit an act of deceit, a falsehood or some
other fraudulent means; and

2. deprivation caused by the prohibited act, which may consist in
actual lossor the placing of the victim's pecuniary interests at
risk.

Correspondingly, the mensrea of fraud is established by proof of:
1. Subjective knowledge of the prohibited act; and
2. Subjective knowledge that the prohibited act could haveasa
consequence the deprivation of another (which deprivation may

consist in knowledge that the victim's pecuniary interestsare
put at risk.)
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Wher e the conduct and knowledge required by these definitions are

established, the accused is guilty whether he actually intended the prohibited

consequence or was reckless asto whether it would occur.
The evidence establishes beyond a reasonable doubt that Mr. Black, between the 1%
of February and the 15" of July 1989 by deceit, falsehood or other fraudulent means
defrauded MaK by misrepresenting the need for and use to which NsC would put a
loan of $1 M from MaK. Theaccused falsely represented to MaK how the$ 1 M
Transfer would be spent by NsC, hedirected itstransfer into an account which had
goneinto overdraft asa result of paymentsincluding those made for other purposes,
and after the Bank satisfied the overdraft the balance of the $1 M Transfer, then
under the control of the accused, was used for purposes other than those stated to
obtain the funds. Therepresentationswhich the Accused made with respect to the
manner in which the money would be applied wer e false.
Asaresult of theaccused'sfalse representations, MaK was deprived of 1 million
dollars, which itsrepresentative Jensen testified wastransferred on the basisthat
the money was going to be used for the purposes specified by Mr. Black. The money
has never been repaid to MaK; the actions of the Accused have deprived MaK of 1

million dollars.

The evidence establishes beyond a reasonable doubt that the accused had subjective
knowledge of the false representation, and that he was awar e that as a consequence

of hisfalserepresentations, MaK could (and would) be deprived of 1 million dollars.
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[95] Thecrown hasestablished beyond a reasonable doubt the Accused’ s guilt with

respect to count # 1.

|V COUNT NO.2: ALLEGED FRAUD UPON ABN

A. THE CHARGE

[96] The second charge against Mr. Black isthat between February 1% 1989 and July
15", 1989 he:

did unlawfully, by deceit, falsehood or other fraudulent means defraud the
ABN Bank CANADA, of a sum of money in excess of five thousand dollars
($5,000.00), by misrepresenting the reason NsC Diesel Power Inc. received
$1,000,000.00 from Krupp MaK Maschinenbeau GmbH, which caused ABN
Bank CANADA to believe the $1,000,000.00 was an equity investment in NsC
Diesel Power Inc. when in fact it was aloan from Krupp MaK

M aschinenbeau GmbH to NsC Diesel Power Inc., contrary to Section
380(1)(a) of the Criminal Code;

B. THEFACTS

[97] Theone million dollarsreferenced in this count isthe same $1 M Transfer which
was the subject of the First Count.

[98] On January 6™, 1989, approximately six weeks prior tothe $1 M Transfer, the
accused on behalf of NsC accepted an offer dated January 3, 1989 from ABN to lend
$5,972.000. dollars. (Exhibit 3) The offer contained the following condition
precedent to befulfilled by NsC in paragraph numbered 2 on page5;

2. Evidence of full injection of equity (CAD 5 million) prior to drawdown.
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A written loan agreement was executed by Mr. Black on behalf of NsC as Borrower
and ABN asLender February 17", 1989 (The“ ABN Loan Agreement”, (Exhibit #
4). That agreement included the following provision as Article 6.01(J):

6.01 ConditionsPrecedent. Thelender shall not be called upon to make
any Advance under the Credits, if the Lender shall not have received on the
date hereof, in form and content acceptable to the Lender, the following:

()] receipt of evidence, satisfactory to the Lender in its sole and unfettered
discretion, that the shareholders of the Borrower have madein the
aggregate an equity investment in the Project of not lessthan Five
Million Dollar s ($5,000,000);

[100] TheL oan Agreement included the following definition of “ Equity” in Article 1.01

[101]

[102]

“Equity” meansat any time the aggregate amount of:

@ amounts paid up on all classes of shares,

(b)  contributed surplus;

(©) retained earnings; and

(d)  anyloanswhich are subordinated to the Indebtedness her eby secured,
less any deferred taxesif any, all as appearing on a balance sheet of the
Per son, prepared in accor dance with generally accepted accounting
principles applied on a consistent basis.

For the purpose of this definition, Equity shall exclude any amounts ascribed

to intangible assetsincluding goodwill, patents, trademarks and licences.

NsC and MaK entered an agreement for transfer of technology from MaK to NsC,
which ABN accepted as an equity investment by NsC shareholders of 4 million
dollars.

The basis of the Charge contained in Count 2 isthe Crown'sallegation that the $1 M
Transfer wasfalsely or fraudulently represented by the Accused to be theremaining

$1,000,000.00 equity requirement pursuant to the ABN Loan Agreement.
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Thefactual determination made during consideration of Count # 1 that the $1 M
Transfer was aloan establishesthe nature of that transaction in the context of Count

#2.

Edward Merbis, who was President and CEO of ABN during 1988-89,
testified concer ning the negotiation and finalization of the ABN L oan
Agreement, including the NsC equity requirement and the drawdown of
loan proceeds. Histestimony confirmed the arrangement described in
para. 6.01 of the ABN Loan Agreement, whereby it was a condition
precedent to advancement of loan fundsthat ABN receive satisfactory
evidence of the $5,000,000.00 equity investment in NsC, and he explained
that if that equity investment precondition were not met, ABN would not
advance funds unless alter nate conditions wer e established.

Mr. Merbistestified ABN made a loan advance of approximately
$6,000,000.00 after it was satisfied that the equity investment
precondition had been met. Hetestified that in determining that the
precondition had been met, ABN relied upon aletter dated March 9™,
1989 from NsC’sauditors, CollinsBarrow (The Collins Barron
Certificate, Exhibit # 24), which provided asfollows:

To Atlantic Canada Opportunities Agency and ABN Bank Canada
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Asrequested by NsC Diesel Power Incorporated, we have
examined the company's compliance asat March 9, 1989, with the
equity requirement in paragraph 2 of the conditions precedent of
the ABN Bank loan agreement dated January 3, 1989 and Section
5.01(a) of the Atlantic Canada Opportunities Agency loan
agreement dated January 30, 1989.

Our examination was solely to examine theinjection of equity as
outlined in the attached schedule. The proceduresfollowed do not
enable usto express an opinion on the amount of shareholders
loans outstanding as of March 9, 1989.
In our opinion, except asnoted in the above paragraph, the
company isin compliance with the equity requirement provisions
of Paragraph 2 of the conditions precedent of the ABN Bank loan
agreement and Section 5.01 (a) of the Atlantic Canada
Opportunitiesloan agreement
CollinsBarrow
Chartered Accountants
Halifax, Nova Scotia
March 9, 1989

Equity injection
1. Pur chase of 400 non-cumulative, non-voting,
preferred shares of NsC Diesel Power Incorporated
by NsC Corporation Limited

4,000,000

2.  Transfer of $1,000,000 to the account of
NsC Diesel Power Incorporated by NsC Corporation
Limited that issubordinated to other debt
through a shareholder's postponement of

claim agreement dated March 8, 1989
1, 000,000
$ 5,000,000
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[106] Mr. Merbis testimony establishesthat ABN advanced fundsto NsC based on
ABN'sreliance on Collins Barrow's opinion that the equity requirement condition
precedent had been met.
[107] Mr. Merbis evidencein that regard is supported by the testimony of Rod Burgar,

who transmitted the Collins Barrow Certificateto ABN Solicitors March 10, 1989.

[108] The CollinsBarrow Certificate was prepared by Ross Drake, who testified that when
employed with Collins Barrow during February and Mar ch of 1989 he perfor med
therequired audit of the NsC equity injection to satisfy loan requirementsfor ABN
and ACOA. Although the CollinsBarrow Certificaterefersto ABN Bank Loan
Agreement dated January 3, 1989, it was apparent from Mr. Drake’s evidence that
thereference wasto paragraph 2 of the conditions precedent in the offer dated
January 3, 1989; the relevant condition precedent in that offer wasincorporated in
the loan agreement which was dated February 17", 1989. During histestimony, Mr.
Drakereviewed Collins Barrow'sfile material and described receiving background
information concerning the ABN and the ACOA loans, including NsC equity
requirements provided by Mr. Burgar. Hisevidence established that the Collins

Barrow Certificate had been prepared in reliance upon two principal documents;

(1) copy of the electronic transfer of funds evidencing the movement of the $1 M

Transfer from Mak to NsC's account at Bank of Nova Scotia February 16" 1989, and
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(2) Statutory declaration dated March 9", 1989 sworn by the accused before Mr. Burgar,

a copy of which Mr. Burgar transmitted to Collins Barrow.

In responseto questioning by Mr. Black during cross-examination, Mr. Drake had no
recollection that Collins Barrow consider ed the $600,000.00 Deutsche Bank loan prior to

providing the Collins Barrow Certificate.

[109] Rod Burgar, who was legal counsel during 1988 and 1989 for NsC and other
companies controlled by Mr. Black in connection with the ABN Bank and ACOA
loans, testified that the Collins Barrow Certificate wasrequired by ABN Bank and
ACOA to confirm that NsC had met the conditions precedent with respect to equity

injection contained in the loan agreements.

[110] Mr. Burgar confirmed that he provided a statutory declaration executed by Mr.
Black March 9™, 1989 to Collins Barrow in the following form. (Exhibit # 74)
H651
PROVINCE OF NOVA SCOTIA)
INTHE MATTER OF CITY OF HALIFAX)
AN AUDITOR'SCERTIFICATE
ISSUED BY COLLINSBARROW,
Chartered Accountants,

1600 Central Trust Tower,
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Halifax, Nova Scotia
concerning NsC DIESEL POWER
INC. (“NsC Diesel”)

DECLARATION

I, Frederick Black, of the City of Halifax, in the Province of Nova Scotia, do
solemnly declare asfollows:

1. | amthePresident of Logan Black and Associates (“Logan Black”), NsC
Corporation Limited (“NsC Corp.”) and NsC Diesdl, and as such, have
knowledge of the matters hereinafter deposed to.

2. Krupp MaK Maschinbau GmbH (“Krupp”) owed $1,000,000 (Cdn.) to
L ogan Black for servicesrendered to Krupp.

3.  That NsC Corp. agreed to loan $1,000,000 (Cdn.), which Krupp was
advancing to Logan Black in satisfaction of the above-mentioned debt, to NsC
Diesel by way of subordinated shareholder'sloan.

4. | instructed Krupp to deposit $1,000,000 (Cdn.) to the account of NsC
Diesel on February 16, 1989 on behalf of and for the benefit of NsC Corp.

5. Atransfer of $999,990 (Cdn.) occurred by way of wiretransfer from
Krupp through the Deutschee Bank (Toronto) and was subsequently
transferred by wiretransfer to the Bank of Nova Scotia in Halifax to the
account of NsC Diesel.

6. NsC Corp. entered into a subordination and postponement of claim
agreement on March 8, 1989, a copy of which isattached hereto as Schedule
“A”.

7. Thesubordination and postponement of claim agreement remainsin full
force and effect and | confirm that NsC Corp. loaned in excess of $1,000,000
(Cdn.) to NsC Diesel and a minimum of $1,000,000 (Cdn.) isoutstanding and
owed by NsC Dieseal to Nsc Corp. and will not be repaid except in compliance
with the subordination and postponement of claim agreement.

8. | hereby acknowledge and confirm to the best of my knowledge and
belief that the foregoing statements are true and correct as of the date her eof
and | acknowledge that Collins Barrowsisrelying on thisdeclaration to
completeitsinvestigation of NsC Diesdl.
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AND | MAKE THISSOLEMN DECLARATION conscientiously
believing it to be true and knowing it has the same for ce and effect asif made
under oath and by virtue of the Canada Evidence Act.
[111] The Postponement of Claim by NsC Corporation Limited (which Mr. Burgar
testified owned all shares of NsC) provided that no repayment of interest or debt or

obligation owing to it by NsC would be accepted if theresult wereto reducethe

equity in NsC to lessthan $5,000,000.00 Canadian.

[112] Mr. Burgar testified that he prepared the Statutory Declaration based upon
information given to him by Mr. Black, who sworeto itstruth in hispresence. Mr.
Burgar described sending the Statutory Declaration to Collins Barrow, receiving
that firm’s certificate (Exhibit 24) shortly thereafter, and then relaying it to ABN's

counsdl.

[113] Mr. Burgar stated that the postponement agreement was generally in
ACOA standard form, and he did not recall it being provided by his

firm.
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C. ANALYSISAND CONCLUSION COUNT NO. 2

[114] Theevidence establishesthat the ABN advanced approximately

[115]

$6,000,000.00 to NsC Diesel based upon the under standing that
$5,000,000.00 equity had been injected into the company, $4,000,000.00
resulting from the technology transfer arrangement (which isnot in
issue) with the balance beingthe $1 M Transfer. The information
provided by Mr. Black in the Statutory Declar ation, which wasrelied
upon by Collins Barrow to produce the Certificate, provided the
assurance ABN required. The Statutory Declaration referstothe $1 M
Transfer, specifying the date of the transaction in para. 4. Collins
Barrow issued the Certificate, and ABN advanced the loan relying on the

information in the Statutory Declar ation.

The $1 M Transfer isthe only source of the $1M equity referred to in the
Statutory Declaration, and no evidence was offer ed to establish that the
final $1,000,000 equity required to fulfill the ABN L oan condition

precedent was available from any other sour ce.
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For reasons set out during consideration of Count # 1, | have found that
the$1 M Transfer wasaloan from MaK to NsC. That loan does not
meet the requirements of an equity contribution as defined in the ABN
Loan Agreement. It isnot an amount paid up on shares, contributed
surplus, or retained earnings. Theonly loans permitted to be included as
equity are those which are subordinated to NsC’sdebt to ABN, and there
IS no evidencethat any such subordination had been provided by MaK

with respect tothe $1 M Transfer.

NsC's Banking records, which wer e provided as Exhibit 70 during the
testimony of Randy Hartlin, aswell as Exhibit # 78, the RCM P analysis
of the NsC Bank account, do not disclose any other paymentsby MaK to
NsC nor any involvement of NsC Corporation in the$1 M Transfer.
Examination of NsC's banking records, between the opening of its
account at Bank of Nova Scotia, September 22", 1988 and March 9,
1989, the date the accused swor e the Statutory Declar ation, does not
support Mr. Black's statement in paragraph 3 that NsC Corp loaned in
excessof $1,000,000.00 to NsC. Thoserecordsdo not disclose any funds

flowing from NsC Corp. to NsC; on the contrary, they disclose a steady
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movement of moniesin the other direction, from NsC to NsC Corp. as

follows:
September 22, 1988 $ 20,000
October 19, 1988, $ 395,000
November 18, 1988 $ 143,000
February 16, 1989 $ 300,000
February 28, 1989 $ 35,000
TOTAL $ 893,000

[118] | find that Collins Barrow issued its Certificate and funds wer e advanced
by ABN to NsC based upon the following misrepresentations made by
the Accused in the Statutory Declaration:

1) Para. 2. MaK did not owe $1,000,000.00 (Cdn.) for services
rendered

(2) Para. 3 —the evidence does not establish that NsC Cor por ation
agreed to loan $1 Million to NsC.

(3) Para. 4 —the evidence does not support Mr. Black's statement

that heinstructed MaK to makethe$1 M Transfer to NsC on
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behalf of NsC Corp. On the contrary, the evidence establishes
that the Accused obtained the $1 M Transfer from MaK by
representing that the funds would be used by NsC to pay costs
related to building, engineering, excavation and settlement of

Siemens account.

The premise upon which the statements contained in the Subor dination
Agreement attached to the Statutory Declaration wer e based —that NsC
was indebted to NsC Corp - are contrary to the evidence, which shows

NsC providing fundsto NsC Corporation, rather than NsC Cor por ation

loaning to NsC as stated in para. 7 of the Statutory Declar ation.

False misrepresentationsin the Statutory Declaration misled Collins
Barrow, who then incorrectly stated in the Collins Barrow Certificate
and accompanying Schedule that the transfer of $1,000,000.00 to the
NsC account constituted a subordinated loan from NsC Corp in
compliance with the $1,000,000.00 component of the $5,000,000.00 equity

requirement.
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The accused's misrepresentation in the Statutory Declaration, relied
upon by Collins Barrow, ultimately caused ABN , relyingin turn on the
Collins Barrow Certificate, to believe a $1,000,000.00 equity investment
had been made. The Crown established through the evidence of Mr .
Merbisthat ABN Bank loaned approximately $6,000,000.00 to NsC
based upon the Collins Barrow Certificate. The false statementsby the
Accused in the Statutory Declar ation accordingly deprived ABN Bank of
money loaned, which the evidence established has not been repaid.

The accused was per sonally awar e of all aspectsof the $1 M Transfer,
the affairs of NsC and NsC Cor poration and NsC's dealingswith MaK.
The prosecution has established beyond a reasonable doubt that Mr.
Black had subjective knowledge of the prohibited act and knew that the
consequence of swearing the false Statutory Declar ation could (and

would) be deprivation of ABN’sfundsin excess of $5,000.

The crown has accor dingly established beyond a reasonable doubt the

accused’ s guilt with respect to Count # 2.

V. COUNT #3 ALLEGED FRAUD UPON ACOA
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A. THE CHARGE

[124] Thethird charge against Mr. Black isidentical to the second, except that

ACOA instead of ABN isthe party allegedly defrauded asaresult of
misrepresenting the $1 M Transfer to be an equity investment when it

was a loan.

B. THE FACTS

[125] An equity infusion of $5,000,000.00 was also a condition precedent to

[126]

ACOA'sparticipation in the financing of the Sheet Harbour Project.
ACOA'sinvolvement in those financing arrangements was two-fold —
providing a repayable contribution in excess of $5,000,000.00, and
insuring 85% of the ABN loan. The ABN loan insurance aspect is not
relevant to the charge against Mr. Black, which relatesto the equity
infusion requirement with respect to the repayable contribution.

The arrangements concer ning the ACOA Financing wer e described
during the testimony of Tony Purchase, who wasthe ACOA Account
Manager assigned to NsC, and Stewart MacDonald, ACOA's Program
Director. NsC sought financial assistance for the Sheet Har bour Project
from ACOA during 1988, and on January 30" 1989, ACOA offered to

provide NsC arepayable contribution to the project in excess of
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$5,000,000.00. That offer, Exhibit # 22 was accepted by written
endor sement signed by the Accused the same day. The offer letter

contained the following para., numbered 5.01(a) :

The Applicant shall attain equity, satisfactory to the Minister in thetotal
amount of $ 5,000,000 on or before the commencement of commercial
production of the facility established as described in Annex 1, and maintain
thislevel of equity until the end of the controlled period.

[127] Thedefinition of “Equity” applicableto all ACOA projectsat that time was

contained in a document entitled ACOA Action Program Element Il, Terms and

Condition for Contribution to Projects’ Trial Exhibit #19. In Part 1 of thoseterms

and conditions, “ Equity” isdefined asfollows;

Equity means, in relation to an applicant, the aggr egate of
(@ theapplicant's
(i)  sharecapital,
(i)  proprietor'scapital accounts, or
(ilf)  partner'scapital accounts,
(b) theapplicant'searned, contributed or other surplus,
(c) theapplicant'sdeficit accounts not considering operational losses
allowed by the Minister;
(d) loanstothe applicant by shareholdersif the loans are subordinated to
all other liabilitiesfor a period specified by the Minister, and
(e) wheretheMinister agrees, loansto the applicant by persons other than
shareholders, if theloans are subordinate to all other liabilitiesfor a
period specified by the Minister,
less any amountsincluded in paragraphs (a) to (e) that, in the opinion of the
Minister, unreasonably inflate net worth.

[128] ACOA'soffer to NsC was made following extended discussions between Mr.
Purchase and Mr. Black and after formal written application, executed by Mr.

Black, was submitted on NsC's behalf.
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Both Mr. Purchase and Mr. MacDonald testified that the equity injection by NsC
was an absolute requirement for the ACOA financing — Mr. Purchase explained that
if condition 5.01 (a) of the Offer were not met, that the ACOA financing would not
proceed. ACOA understood that a part of the equity infusion would involve the
value of technology transferred from MakK but did not specify the exact form it had
to take.
Mr. Purchase and Mr. MacDonald testified that ACOA relied absolutely on the
Collins Barrow Certificate as confirmation that the ACOA equity requirement had
been met. Upon accepting of the Collins Barrow Certificate, ACOA made an
advanceto NsC later in 1989 in an approximate amount of 2.6 million dollar s which
hasnot been repaid. Mr. MacDonald's evidence wasthat ACOA's acceptance of the
CollinsBarrow Certificate included reliance that one million dollar’s equity had

been injected into NsC in the manner described in the Statutory Declaration.

C ANALYSISAND CONCLUSION - COUNT NO. 3

[131] Mr. Black misrepresented in the Statutory Declaration the basis upon which the $1

M Transfer was made, and the Statutory Declaration contained the false statements
previously described during consideration of Count # 2. Those statements constitute
afraudulent act by the accused upon which NsC's auditorsrelied when issuing the
CollinsBarrow Certificate, which ACOA in turn relied upon for confirmation that

the equity required for the ACOA financing had been provided. The $1M Transfer,
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which | have found to be aloan from MakK, did not quality as NsC equity asthat
term isdefined in therelevant ACOA documentation. Asin the caseof ABN in
Count #2, ACOA in Count # 3 suffered deprivation asaresult of the fraudulent
statements made by Mr. Black when ACOA contributed financing to NsC Diesdl,
which it would not have done had it known the $1M Transfer was not an equity
injection.

[132] The Accused wasthe directing mind of NsC, the false statementsin the Statutory
Declaration were made by the Accused, he negotiated the contracts, he sought the
ACOA advance, managed NsC'sfinancial affairsand knew the advance was made.
Mr. Black had the necessary mensrea required to commit the offence of fraud —he
had subjective knowledge of both the prohibited act and the consequence that it
could (and did) deprive ACOA of loan proceeds advanced in excess of 2 million
dollars. Although actual economic lossisnot an essential element of fraud, in this
case ACOA wasnot only put at risk, but suffered actual financial loss when funds
advanced were not repaid.

[133] The crown has established beyond a reasonable doubt the Accused’s guilt with

respect to the charge contained in Count No. 3.



