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Insurance Law - Compliance with notice requirements of Policy - relief 
under Insurance Act, s. 33
Limitations of  Actions Act s.2(f)

Facts: Plaintiff brings action under Section D of Policy less than two months
following the expiration of the 2 year limit set out in the Policy.  

Plaintiff claimed to have been standing on the tailboard of her pickup in
a parking lot when her vehicle was bumped by another unidentified
vehicle.  The bump caused her to fall and sustain injuries.  She believed
she had no cause of action because she did not see and thus could not
describe offending vehicle.  She did not report the incident to the police
or to her insurer.  As soon as she became aware that she might have a
cause of action, she retained Counsel to pursue her rights.

Issues: I.  Is the Defendant entitled to Summary Judgment?
II. Is the Plaintiff’s claim forfeited because of her failure to comply

with the Section D notice requirements of the Policy?
III. Is the Plaintiff bound by the applicable 2 year limitation period?



Result: I. The Defendant is not entitled to summary judgment - there is a
genuine issue of material fact requiring trial.

II. The Plaintiff’s claim is not forfeited - s.33 of the Evidence Act
gives Court discretion to grant relief against forfeiture where it
would be inequitable to do otherwise.

III. Plaintiff is not bound by 2 year limitation period.

In II and III, the prejudice caused to the Defendant by this delay is

minimal to non-existent.  The Plaintiff acted promptly as soon as she

became aware that she had a possible cause of action.
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