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DAVISON, J.: (Orally)

[1]

[2]

[3]

[4]

This application was advanced under an interlocutory notice and an amended
interlocutory notice. The first notice requested the setting aside of the
statement of claim or portions of it under Civil Procedure Rule 14.25 on the
grounds the pleadings “may prejudice, embarrass or delay the fair trial of the
proceeding” and that they constitute an abuse of process. The amended
notice added an alternative ground pursuant to Civil Procedure Rule 2 in that
the statement of claim failed to comply with the Rules of this Court
governing pleadings. It is aleged the plaintiff breached the terms of Civil
Procedure Rule 14.04.

It was clear following oral submissions that the defendant is advancing its
position only under Civil Procedure Rule 2.

The action is for damages alleging the plaintiff was wrongfully dismissed
from the office of Registrar of Probate for the County of Cumberland. The
statement of claim makes reference to letters written to the plaintiff on

behalf of the defendant and areply by the plaintiff. The letters are quoted in
the statement of claim in averbatim fashion and the simple position of the
defendant is that this constitutes pleading evidence and not material facts.

| would refer to Odgers on Pleading and Practice, 18" Edition at p. 98

where there is a heading stating “EVERY PLEADING MUST STATE



[S]

[6]
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FACTS, AND NOT THE EVIDENCE BY WHICH THEY ARE TO BE

PROVED”. The author points out that this was a clear rule of common law
and also points out that there are many cases where the facts and the
evidence appear to be mixed to the point where they are indistinguishable. |
agree with Ms. Richard, who has expressed that same view, that it is often
difficult to separate material facts from evidence.

The position taken by Mr. Endresis that his submission isin keeping with

Civil Procedure Rule 14.04 which reads as follows:

The Facts, not evidence to be pleaded

14.04. Every pleading shall contain a statement in a summary form of the
material facts on which the party pleading relies for his claim or defence, but not
the evidence by which the facts are to be proved, and the statement shall be as
brief as the nature of the case admits.

Effectively, the defendant seeks to have deleted paras. 5 and 6 and part of
para. 4 which contain the complete quotation of the correspondence between
the parties. Ms. Richard on behalf of the plaintiff takes the position that the
paragraphs contain material facts relating to the matter in which the
defendant was dismissed and are therefore in compliance with Civil

Procedure Rule 14.04. There is no basis to exclude any material facts and



[7]
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the plaintiff can plead material facts which may be mentioned in the letters.
That does not mean it is appropriate to quote the letters.
The statement of claim alleges wrongful termination and sets out in para. 7

the following:

The aforesaid dismissal of the plaintiff from office of Registrar of Probate for the
County of Cumberland was without just cause and was done without providing
the plaintiff with adequate notice and other compensation for the loss of his office
whereby the plaintiff has suffered loss in damages.

Thereis no allegation in the statement of claim which indicates that the tone of the

correspondence or the manner of getting that correspondence resulted in any

damages and the alleged damages are based on the termination.

[8]

[9]

Thereisno question that it is often difficult to distinguish between material
facts and evidence, but in this case, it ismy view that it is clear that the
letters per se constitute evidence. They contain material facts and the
plaintiff is entitled to recite those material facts by an amendment to the
statement of claim. In my respectful view it is not necessary or appropriate
to do so by quoting the letters.

In Williston and Rolls The Law of Civil Procedure (1970) at p. 647 the

authors state:
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It isan elementary rulein pleading that when a state of fact isrelied on, itis
enough to allege it simply without setting forth the subordinate facts which are
the means of proving it or the evidence to sustain the allegation. While generally
any fact which may be given in evidence may be pleaded, the pleading of afact
which isonly relevant insofar asit tends to prove a material alegationisin the
nature of pleading evidence and will be struck out.

[10] Thisprinciple whichisenunciated in our Civil Procedure Rule 14.04 isa
long standing Rule of practice and procedure, and | agree with the
submission of Mr. Endres that it is often difficult to find a precise statement
asto why there should be this Rule.

[11] | think that Mr. Endres has thrown some light when he emphasizes that
evidence does nothing more than establish a fact and that pleading evidence
IS giving the court an incompl ete picture because such evidence may have
been chosen by a selection process which may not give the court a complete
picture. Thereisaso to be considered the letters may be ruled not
admissible at trial. One does not know this until the trial isin process.

[12] The plaintiff has pleaded evidence by paragraphs 5 and 6 and a portion of
paragraph 4. Thisis contrary to Civil Procedure Rule 14.04 and the long
time common law Rule on pleadings. The paragraphs are struck.

[13] The defendants are not seeking costs.



Page: 6
[14] The defendants are permitted to amend their statement of claim by

advancing any material facts which may accrue as aresult of the
correspondence, but the text of the correspondence should be eliminated

from the pleading.



