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By the Court:

[1] Thisistheoral decision in relation to asummary conviction appeal launched
by the Federal Crown in relation to 2010 Court Number 328527 in Antigonish. It

related to a charge number 2026915, person number 74529.

[2] Essentialy theFederal Crownisappealing adecision of the Honourable Judge
John D. Embree of the Provincial Court of Nova Scotia, which decision wasrendered
April 6, 2010. In that decision he acquitted Mr. Neary of an offence charged against

him.

[3] Specificaly:

that on or about the 10" of August, 2009, at or near Ballantynes Wharf, in the County
of Antigonish, Province of Nova Scotia, he did:

have in his possession mackerel less than 25 centimetres in length
contrary to s-s 48 (1) of the said Atlantic Fisheries Regulations,
SOR/86-21, as amended, and thereby commit an offence under s. 78
of the Fisheries Act, revised R.S.C. 1985, c.F14, as amended.

[4] Thegroundsfor the appeal here arethat the Provincial Court Judgeerredin his

Interpretation and application of s, 48 of the Atlantic FisheriesRegulations. Therelief
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requested isthat the Crown requeststhat this Court should allow the appeal, set aside

the acquittal, enter a conviction against Mr. Neary and pass a sentence that is
warranted by law or in the alternative, order anew trial before a different Provincial

Court Judge.

[5] Now just by way of introduction, s. 78 of the Fisheries Act iswhat isknown as
a hybrid offence. The Crown is entitled to elect it as an indictable or summary
conviction offence. In this matter the Crown elected by summary conviction. The
Crown has appealed the summary conviction acquittal. It may do so pursuant to s.
86(2) of the Fisheries Act and the procedure afforded by s. 813 and s. 822 of the
Criminal Code of Canada for summary conviction appeals. Civil ProcedureRule 63
governs the matter of process respecting such appeals. This appeal is properly

brought before this Court.

[6] As indicated the grounds of appea are that the trial judge erred in his
interpretation and application of s. 48 of the Regulations. The standard of review to
be applied by this Court in reviewing the decision of thetrial judge, wherean error of

law isalleged, isthat thetrial judge must have correctly interpreted, cited and applied
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the relevant law. Thus, correctness is the proper standard of review that this Court

will usein assessing thetrial judge’ s treatment of the relevant law.

[7] | notethat it has become anissuein this case as to the proper interpretation of
S. 48 of the Atlantic Fisheries Regulations, and because those regulations arein both
the French and English language, there may be advantage, although | did not notice
any discernable advantageinthiscase, toregard, having regard to both the French and
English in aeffort to properly interpret a section such as that and asin the Supreme
Court of Canadacase Rv. SA.C. 2008 SCC 47 or [2008], 2 S.C.R. 675, para(s). 14to

17 where Deschamps, J. talks about how you would go about that process.

[8] Now turning to the trial Judge's Decision, which is at issue here. The tria

judge noted at para. 2 of his Decision:

“[2] The Crown bearsthe burden of proving all the elements of that offence beyond
areasonable doubt.”

[9) Hewentontosay at para. 17 of his Decision:

“[17] In the circumstances here, an offenceis created under Section 48 (1) if it can
be established beyond a reasonable doubt that Mr. Neary was in the process of
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catching mackerel and that his catch of undersized wasincidental to catching longer
mackerel, but that ten percent or more of the number of, as a percent of the longer
mackerel, were undersized, then that’ s an offence. And it’s going to depend on the
size of the catch and the circumstances as to whether a Court is satisfied beyond a

reasonable doubt that the catch exceeded, the number undersized exceeded ten
percent of the number of longer mackerel.”

[10] It is clear from the tria judge’'s Decision that he is treating s. 48(2) as an

element of the offence to be proved here by the Crown beyond a reasonabl e doubt.

[11] He, inhislast para. of hisDecision, at para. 27 said in part:

“[27] So, based on the evidence | heard, Mr. Neary, you have to be alittle bit more
careful about how you' re catching mackerel, no question about that. But I’m not
prepared to say the Crown’s proven you guilty of this offence beyond a reasonable
doubt that you had more then ten percent of your catch in undersize. Y ou probably
did, but there’ s adoubt., so you're not guilty.”

[12] Soclearlythetria judge here hasdetermined that s. 48(2) constitutes part of the
elements of the offence that must be proven by the Crown in order to obtain a

conviction.

[13] Now with that background, what were the facts that were found by the trial

judge? It was undisputed that Mr. Neary had been fishing for mackerel and he was
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not using gill nets and that as aresult of that one fishing trip when he returned to the
wharf in Ballantynes Cove, he had in his possession mackerel that were in fact less
then 25 centimetres in length at 7 o’ clock, approximately in the morning that day.

And about 10:00 a.m. the Department of Fisheries officers properly took five random
samples of fish from the remaining catch and found that they were, contained a
number of undersized mackerel. The referencesin the transcript in the Appeal book
areat p. 39, line 7. Thefirst sample showed 25 small mackerel, 25 longer mackerel.
The second sample at p. 45, line 17 showed 33, smaller mackerel, and 17 larger. The
third sample at line 10 of p. 46, shows, 26 smaller mackerel and 24 larger. These are
all 50 sizesamples. Thefourth sampleat p. 74, line 17 shows 39 of 50 mackerel, were
small. Andthefifth sampleat p. 75, line 1 showed 35 of 50 mackerel weresmall. So

there was substantial percentages of small mackerel among the large mackerel.

[14] Now, how many mackerel Mr. Neary actually had in his possession however
wasin dispute because: Firstly, when hebrought hismackerel caught onto the wharf
at approximately 7:00 am. the catch was in 2 tote boxes primarily, which were not
weighed nor werethe number of fish caught counted or measured. Secondly, between
7:00 am. and 10:00 a.m. when the fisheries officers arrived a number of individuals

took up to, what could have been as much as one third of thetotal catch for their own
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consumption from the tote boxes leaving as little as, two thirds of the original catch
which was available to the fisheries officersto sample. Thirdly, thefisheriesofficers
wereonly abletoinspect, if you will, the depleted catch not the entire catch, and more
over numerous witnesses testified that the individuals who had taken up to the one
third of the catch previously, had taken the larger mackerel in preference to the

smaller ones.

[15] Now with that back drop | turn again to the trial Judge’s Decision. At para. 4
of his decision he said in part: “... the principal issue is, what does the evidence
establish about the percentage of Mr. Neary’s catch? ...” and | will add in there in
brackets[“that wereundersized’]. That wasthe question that thetrial Judgefocussed
on. What does the evidence establish about the percentage of Mr. Neary’ s catch that

were undersized?

[16] Hewent onto concludethat sincethe Department of Fisheriesofficerswerenot
able to inspect the entire catch of the mackerel landed at 7:00 am., therefore the
Crown could not rely on the 5 samples that the Department of Fisheries officerstook
sometime after 10:00 am. and pursuant to the statutory requirements of s. 48(3),

which could in a proper case prove that the entire catch had greater than 10 percent
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undersized mackerel potentially-and thisisreferencesto thetrial Judge' s Decision at

paras. 11 and 15.

[17] Now the Crown’s position asthe Appellant hereisthat thetrial Judge erredin
interpreting s. 48(3) asrequiring that the entir e catch must be sampledin order for the
Crown to have had the benefit of s. 48(3) and thereby provethat morethen 10 percent
of the catch of Mr. Neary was undersized mackerel and he consequently, should be
found guilty. Andthisisat paras. 29, 32, 35 and 37 and 38 and those are references

to the Appellant’ s factum.

[18] Mr. Neary’s position in this Court is that, basically the trial judge got it right.
The Crown hasto prove as an element of the offence, that the provisions of s. 48(2)
have been met. That being that the catching of the mackerel was incidental to the

catching of larger or longer mackerel and more importantly that:

“(b) the number of mackerel lessthen 25 cm ... retained during any one fishing trip
does not exceed 10 % of the number of longer mackerel caught and retained during
the fishing trip.”
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[19] Hispoint, and that taken by thetrial Judge, wasthat the entir e catch must be

sampled, and failing that the Crown can not rely on the sampling methodol ogy, short

cut if you will, that is provided for in s. 48(3) of the Regulations.

[20] Now with that background | will turn to an analysis from my perspective of
what is the situation in this case. To my mind the key question is. what are the
elements of the offence in the case of an allegation under s. 48(1) of the Atlantic
Fisheries Regulations? Section 48(1) of the Regulationsin English reads “ Subject to
ss. (2) and (4), no person shall fish for, buy, sell or have in his possession any

mackerel that islessthan 25 cmin length.”

[21] Soitwould seem at least that ss. (1) requiresthe Crown to prove that you have
possession of mackerel, and one or more of those are less then 25 centimetres in
length. However, s. 48(1) also speaks about “subject to ss. (2) and ss. (4)” which

latter subsection is not relevant here. Subsection (2) reads:

“(2) Subsection (1) does not apply with respect to mackerel that arelessthan 25 cm
in length where

(a) the catching of the mackerel was incidental to the catching of longer mackerel;
and
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(b) the number of mackerel lessthan 25 cmin length retained during any onefishing
trip does not exceed 10 % of the number of longer mackerel caught and retained
during the fishing trip.”

[22] Subsection (3) setsout aformulaand that the percentagein s. 48(2)(b) shall be
determined on the basis of aformulaor 4 or more samplestaken fromthe catch, which

each sample containing 50 or more mackerel.

[23] Sodotherequirementsthat the mackerel which are short, haveto be proved by
the Crown to have been caught incidental to the catching of longer mackerel and that
the amount of those short mackerel do not exceed 10 percent of the number of longer

mackerel caught and retained during that same fishing trip?

[24] | will note that there is still under the Act itself in s. 78.6 what is called a due
diligencedefencewhich could, in somecircumstances, protect afishermanfrombeing
convicted in relation to really any offence under the Act, but it could apply to this

offence of s. 48(1) of the Regulations as well. It reads:

“No person shall be convicted of an offence under this Act if the person establishes
that the person:
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(a) exercised al due diligence to prevent the commission of the offence; or

(b) reasonably and honestly believed in the existence of facts that, if true, would
render the person’ s conduct innocent.”

[25] So,regardlessof s. 48(2) and the measuring of the catch and the 10 percent and
such, itispossiblefor afishermantorely onthiss. 78.6 aswell to show that they were
diligent in preventing the commission of the offence, and there are cases where
fisherman have done their own sampling and in fact being acquitted. One of thoseis
reported as Rv. Levi Shook, file number 0805A-00294 a Decision of Judge Porter, of
the Newfoundland Provincial Court on November 22, 2005. Itisapparently available
publicly under the search for 2006 CanL.ii 43062. Inthat casetheacquittal isrendered
because the fisherman had made his own diligent efforts to avoid having undersized

fish, | believe, it was herring in that case.

[26] | might note parenthetically here that s. 44(2)(b) of the Atlantic Fisheries
Regulations contains an almost identical provision regarding herring and that wasthe

subject of the Shook case.
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[27] Soreally back though to thetrial Judge' s position that s. 48(2) isan element of
the offence that the Crown hasto prove. | will refer to a couple of cases here, but, |

certainly canindicatethat itismy legal opinionthat s. 48(2) isnot part of the offence.

[28] PerhapsI'll refer just briefly to a Decision R v. Saunders, [1989], 94 N.S.R.
(2d) 224, Decision of the Nova Scotia Court of Appea authored by Justice
MacDonald. In that case, I'll just summarize, it involved the Atlantic Fisheries
Regulations, and Mr. Saunderswas convicted of fishing for pollock during the closed
time. Hetestified that he had been fishing haddock, and when the catch turned out to
be pollock, he decided to sell it rather then return the fish to the sea as required by

Regulations.

[29] On appeal to a County Court Judge, the County Court Judge over turned his
convictiononthebasisthat hewasnot fishing “for pollock” and therewasreasonable

doubt that he intended to fish for pollock.

[30] The Nova Scotia Court of Appeal subsequently overturned the County Court
Judge and found that being convicted of having fished for pollock is not an offence

for which he had to have intended to have fished for pollock, but that it was a strict
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liability offence. Thusif he had in fact pollock in his catch, he would only escape
liability for this strict liability offence if he could show that he was duly diligent in
trying to avoid having pollock in hiscatch. Anditisjust for the general proposition

regarding strict liability offencesthat | mention thisin the context of the present case.

[31] Atpara 17 MacDonadd, J. said: “Itisclear to methat both Judge Freeman [the
County Court Judge] and Mr. Hood [the lawyer for Mr. Saunders] treated this case as
onerequiring full mensrea,” [or intention, criminal intention that ismy paraphrasing],
| do not agree. In my opinion, this is a regulatory offence of strict liability as
explained by Dickson, J. (as he then was), in Regina vs City of Sault Ste. Marie,
[1978], 2 S.C.R., 12 99 and 40 C.C.C. (2d) 353. In that case Dickson, J., said (pp.

373-374....)"

“1 conclude for the reasons which I’ ve sought to express, that there are compelling
groundsfor the recognition of three categories of offencesrather than the traditional
two:

1. Offencesin which mensrea, consisting of some positive state of mind such
asintent, knowledge, or recklessness, must be proved by the prosecution either asan
inference from the nature of the act committed, or by additional evidence.

2. Offences in which there is no necessity for the prosecution to prove the
existence of mens rea; the doing of the prohibited act prima facie imports the
offence, leaving it open to the accused to avoid liability by proving that he took all
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reasonable care. Thisinvolves consideration of what areasonable man would have
donein the circumstances. The defence will be availableif the accused reasonably
believed in amistaken set of facts which, if true, would render the act or omission

innocent, or if he took all reasonable steps to avoid the particular event. These
offences may properly be called offences of strict liability. ...

3. Offences of absolute liability where it is not open to the accused to
exculpate himself by showing that he was free of fault.”

[32] AndMacDonald, J. in the Saunders case goes on to note that Dickson, J. later

said at pages 375 and 6 in Sault Se. Marie:

“Proof of the prohibited act prima facie imports the offence, but the accused may
avoid liability by proving that he took reasonable care.”

[33] Sothatisjust by way of introduction. Perhaps| will also refer to our Court of
Appeal on this question of whether thisis an offence that includes s. 48(2) or just s.
43(1) andthatisRv. Henneberry 2009 NSCA 112 adecision penned by Saunders, JA.
of the Court of Appeal. And areview of paras. 28, 31 and 33, | find of assistancein

thiscase. In para. 28 Saunders, JA. said:

“28 There is no dispute that the offences under the Fisheries Act and the
Regulations for which the appellants were convicted are all strict liability offences.
Any consideration of this category of offence begins with R. v. Sault Ste. Marie
(City), ... There, Dickson, J. (as he then was) reviewed the three categories of
offencesas: offencesrequiring proof of mensrea; offences of absoluteliability; and
offences characterized as strict liability offences.”
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[34] Next hegoesonin para. 31 in Henneberry to say:

“31 Aswasmadeclear by Justice Dickson in Sault Ste. Marie, in casesinvolving
strict liability, once the Crown has proved beyond a reasonable doubt the essential
elements of the offence (which, in strict liability offences, isthe actusreus),” [That
isaLatin term for the doing of the act]:

the offence is prima facie imported. At this point - - to borrow the
language from the Supreme Court’ s subsequent decisions- - liability
is“conditionally” imposed. Ultimate liability may be avoided if the
accused satisfies the burden to prove, on a balance of probabilities,
that he or she was duly diligent or acted under a reasonable or
mistaken belief. Such a defence will be assessed on a reasonable
person’s standard. Failure to establish this defence will result in
criminal liability and conviction for the offence.”

[35] And, to similar effect at para. 33. | might note in Henneberry the charges

included (the Henneberry’ s were afamily that owned Ivy Fisheries Limited):

“Five [of their] fishing vessels fished under these licenses and during this three
monthinterval 176 bluefintunawererecorded asbeing caught. Of those 176 bluefin
tuna, 135 were found to have been caught in contravention of the Fisheries Act,”

[36] And they were found to have sold these 135 blue fin tunafor actually almost

1.2 million dollars.

[37] Sothatisanindication that generally, from that and also from another casein

the Nova Scotia Court of Appeal, Saunders and the Sault Ste. Marie case, which a'so
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tendsto support the proposition generally in regulatory offences, which thisisone of,
that they tend to be considered strict liability offences. That is, the doing of the act,
for example having possession of the fish, will be the conditional, if you will,
requirement for finding of guilt. That can be rebutted by the accused person if they
can show it is more likely then not that they were duly diligent. Either in trying to
avoid being in possession of that many small fish, asin this case, or they were basing
their view on some mistaken set of facts, which if true would have allowed them to

be found not guilty.

[38] Inthe Saunders case, 1989 94 N.S.R. (2d) 224, again this was involving the
Atlantic Fishery Regulations and this is the case | had referred to earlier. Mr.
Saunders was convicted of fishing for pollock during closed time. That again is
another instance where our Court of Appeal has held and not surprisingly that this,
offences under the Atlantic Fishery Regulations generally speaking would be
considered strict liability offences. So that suggeststo methat generally speaking, the
interpretation that s. 48(1) constitutes the offence, and that s. 48(2), of Regulations

does not constitute part of the offence, is appropriate.
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[39] Perhaps | will note as well that it is possible that s. 48(2), athough not an
element to the offence, could be seen as either an exemption, exception, proviso,

excuse or qualification prescribed by law under s. 794(2) of the Criminal Code.

[40] | have examined a number of cases about whether this is so, and generaly
speaking, | would concludethat it isunlikely, in my view, that s. 48(2) isactually, an
exception, exemption, proviso, excuse or qualification prescribed by law as per s.

794(2).

[41] W.ithout going into the greatest of detail, the cases| looked at were Rv. P. H.

[2000], O. J. No. 306 a Court of Appeal Decision, paras. 7 and 14 to 15.

[42] Rv.MacKenze, [1990] P.E.I. J. No. 65 Decision of McQuaid, J. ashethenwas,

that was respecting s. 92.1(1)(a) of the Atlantic Fisheries Regulations.

[43] Rv. Daniels, [1990] B.C.J. No. 2379 a Court of Appeal Decision regarding
Sanitary Regulations regarding shellfish | believe. And Rv. D.M.H., [1991] N.S. J.

No. 417, of our Court of Appeal.
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[44] Somy general senseisthat thisis not one of those exceptions under s. 794(2)

of the Criminal Code.

[45] Thenthirdly, isit aduediligence defence essentially statutorily created? And
| do conclude that iswhat s. 48(2) is. In that respect | have reviewed of course the
Sault Ste. Marie case from the Supreme Court of Canada, as well as from our own
courts, Court of Appeal decisions in R v. Croft which is 2003 NSCA 109 or 218
N.S.R. (2d) 184; it is the decision of Saunders, JA, and R v. Harris, [1997], 165

N.S.R. (2d) 73, it isadecision of Roscoe, JA..

[46] Now inthe Croft case by Saunders, JA, thefactstherewerethat Mr. Croft was
fishing for lobster, he caught a 100 to a 150 pounds, and that was inspected by
Department of Fisheriesand Oceans. From the inspection it was determined that he
had 6 short |obsters, lessthan 82.5 millimetres, and asaresult hewas convicted at trial
for possession, unlawful possession of undersized lobsters contrary to s. 57(2) of the
Atlantic Fisheries Regulations. He appealed to this Court and the appeal was

dismissed, and then he appealed to the Court of Appeal.
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The Court of Appeal dismissed his appeal and noted in relation to this offence

anditis, s. 57(2) of the Atlantic Fishery Regulations and it read:

[48]

[49]

“No person shall possess, in a Lobster Fishing Area set out in column | of an item
of Schedule X1V, alobster of alength that isless than the length set out in column
Il of that item.”

And Saunders, JA. goes on to say:

“The chargeismade out ssmply by proving the actusreus, whichisthen subject only
to the limited statutory defences provided in the Act.

[12] Section 78.6 provides:

And he goes on to read that section which | havereferred to aswell. Thenin

para. 13 of that Decision he notes:

[50]

“13 Section 78.6 (a) permits a defence of due diligence. Section 78.6 (b) alows
a defence based on reasonable and honest mistake of fact. Thisis essentialy a
statutory codification of the two defencesto strict liability offences described in R.
v. Sault Ste. Marie,”

So there again we have a situation where there are undersized lobsters, and it

isconsidered astrict liability offence. Now infairness, inthat case, Croft, thereisno

S. 48(2) equivalent.
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[51] The other case, Harris is a little more comparable. In that case Mr. Harris
violated hisground fish license by taking haddock in excess of the quantity permitted.
Hetook 847 pounds of haddock in excess of the quantity permitted. Hehad followed
his usual custom of estimating fish weight by noting how it measured on the pen
boards and he assumed that as usual his crew member had followed hisinstructions
with regards to the amount of fish in the pens. He was acquitted in Provincial Court
as the trial judge concluded that he has demonstrated more likely than not, a
reasonable and honest belief in the existence of the above facts, which if true would

have rendered his conduct innocent, that is he relied on the other people.

[52] Appealing to the Supreme Court the Decision was found to be not reasonable,
and he was convicted. And on appeal to the Court of Appedl, it reinstated the trial

Judge’ s acquittal.

[53] Soagainathoughthereisnotthes. 48(2) equivalent there, we have an example
whereit seemed to be aregulatory offencethat isstrict liability. And of coursel have

referred to the Shook case as well already.
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[54] It seemsthat theway s. 48 isstructured, it ismost consistent with afinding that
S. 48(1) isasdtrict liability offence. That isthat, once you are found in possession of
under sized mackerel that is, if you will, the initial aspect of the offence is proved.
Then thereisavailable though to afisher person s. 48(2) which indicatesthat it is not
an offence, ss. 1 will not apply, if you can show: One, the catching of the mackerel
was incidental to catching of longer mackerel. | say parenthetically aswell, who is
in abest position, if you will, and maybe the only position to say where did the fish
actually comefrom. It would be the person who was fishing who could then say the

catching isincidental to catching of longer mackerel.

[55] Secondlyins. 48(2) ( b), that the number of mackerel retained during any one
fishing trip does not exceed 10 percent of the number of longer mackerel caught.
WEell againitis, although we had an argument here about the, whether thewhol e catch
had to be sampled or not, but who better knowswhat mackerel were actually retained

during any one fishing trip, | would suggest than the fisher person?

[56] Soitdoesseemthat thedesign of s.48(2) isastatutory duediligencedefence.

It is one way that the fisherman is protected from having by catch, provided the by
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catch is not too great, and it does not exceed 10 percent, the smalls do not exceed 10

percent of the number of longer mackerel catch.

[57] Havingconcluded that bringsmetothe point whereobviously | disagreeonthis
issue with the trial Judge. Thetrial Judge found that the Crown had to prove, under
ss. 2, essentially that not only was Mr. Neary in possession of under sized mackerel,
but in fact that more, well the formula, and | would not, | am simplifying it, but that
the shorts exceeded 10 percent of the number of longer mackerel caught and retained,
however you measure that, and the measurement is one suggested measurement here

ins. 48(3).

[58] In so far as the tria Judge did find that the Crown had to prove beyond a
reasonabledoubt asan element of the offenceinthiscase, that s. 48(2)conditionshad
been shown to be so, | disagree. In my view the trial Judge erred in placing that
additional burden on the Crown in this case. He had to be correct about his

interpretation of the law, and in that respect, and in my respectful opinion he erred.

[59] That being the case it is appropriate for me to treat the verdict of acquittal as

reversible and | do set aside the acquittal. In so far asthe, if you will, the remedy is
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concerned | have concluded Mr. Neary, | am sorry for all the legalese, but basically
| have concluded that the trial Judge made a mistake in hisinterpretation. And now
it fallsto me to determine whether the appropriate thing hereisto order anew trial or
whether it is appropriate for me to register a conviction, which I will just point out, |
can theoretically do, and then | could impose a sentence or | could remit it or return
it to thetrial judge for actual sentencing. And thisisunder s. 686(4) of the Criminal

Code, which gets adopted in this procedure.

[60] And I will just read that, it says

“If an appeal is from an acquittal or verdict that the appellant or respondent was
unfit to stand trial and not criminally responsible on account of mental disorder”

[61] So there is more than one thing covered, but this does cover appeal from
acquittal; “the court of appeal;” which in this case is me, “may (a) dismiss the
appeal;” O.K. | havenot donethat “or (b) allow the appeal,” which | have done; and

“set aside the verdict and (i) order anew tria , or” (ii)

[unlessitisaverdict of] ajudgeand jury, enter averdict of guilty with respect to the
offence of which in its opinion, the accused should have been found guilty, but for
theerror in law and pass a sentence that iswarranted in law or remit the matter to the
trial court and direct the trial court to impose a sentence that is warranted in law.”
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[62] Sothatiswherel stand at this point, and perhapsthisis a good opportunity to
see what the position of each of you is regarding whether | should order a new trial
here or whether there should be a conviction entered. And if thereis, you know and
| understand Mr. Neary you would not agree with my decision, but assuming for the
moment that it iscorrect you should maybetell, let me know if you have anything to

say about whether there should be anew trial as opposed to a conviction entered.

[63] And let mejust back up and tell you that in relation to the legal test, for me,
about whether | can convict you having not having heard the trial obviously | am at
a disadvantage. But there is an allowance for this and essentialy | will just
paraphrase here, it says before a court may exercise its jurisdiction and enter a
conviction rather than order anew trial, so that iswhat | am considering, it hasto be
shown that all the factual findings necessary to support a verdict of guilty must
havebeen madeby thetrial judgeat thetrial, either explicitly or implicitly or not

be an issue.

[64] Sobasically thetestisareall the factual findings necessary to find somebody

guilty already made by the trial Judge, even though he found you not guilty. | know
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that isabit of astretch, but that isthe test for me. Maybewhat | will dois!| will hear
from Ms. Vanderhoek first and if you have something further you would like to say

then you know that will, help you perhaps, right.

... [Submissions made] ...

[65] So as| was saying, before the submissions were made basically whether to
order anew trial or enter aconvictionin relationtowardsan offenceisreally governed
by the principlesin the Supreme Court of Canada case, Cassidy [1989] 2 S.C.R. 345,

and just summarizing from Martins Criminal Code 2010, p. 1338:

“before the, [this] Court may exercise its discretion under subsection 4 (b) (ii) and
enter a conviction rather then order a new trial, it must be shown that all finding
necessary to support averdict of guilty must have been either explicitly or implicitly
made or not be in issue.”

[66] Sothequestionis, havethefindingsof, fact required to make afinding of guilt
been madein thetrial, and in my view they have been, because there was no dispute
about the fact that there were undersized mackerel, each of the 5 samples, that are
referred to, demonstrated: 25 of 50 were small, 33 of 50 were small, 26 of 50 were

small, 39 of 50 were small, 35 of 50 were small. So that initself, you know for what
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itsworth, is, its about 150 fish thereabouts were small. So, there is no question that
the necessary findings to show that Mr. Neary was in possession of undersized
mackerel were made, in fact they really weren't in dispute. What wasin dispute was
whether he could show a statutory due diligence under s. 48(2). The trial Judge
mistakenly in my view, took s. 48(2) to be an element of the offence. Had he had not
done so hewould have had no other evidence upon which to determine, or to conclude
that Mr. Neary was in fact duly diligent. The evidence was that Mr. Neary himself
had done no measuring, and the evidence was of course that the officers had done
some measuring, and at least at that point in time, showed there were under-sized

mackerel.

[67] Sothat beingthecase, | am satisfied that thisaproper caseto enter aconviction
on the offence. However, thisis certainly not my area of expertisein so far as the
sentencing is concerned, and in my view it would be more appropriate and it would
give Mr. Neary an opportunity to further explain, if you will, his situation to the
sentencing Court. Which he has not had a chance to do yet. If | were to remit the

matter for sentencing to thetrial Court, it’sto thetrial court and not to thetrial Judge.
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[68] So the order of the Court will be, that the acquittal will be overturned and
reversed, | find it is appropriate and | can properly enter a conviction here for the
offence under s. 48(1) of the Atlantic Fisheries Regulations, but that | feel it
appropriate to remit the matter of sentenceto thetrial Court, which isthe Provincial

Court and to impose a sentence that is warranted in law.

[69] What that meansisthat aconviction isentered here at this Court, but the trial
Court, which is the Provincial Court, not the same Judge, is instructed to impose a
sentencebasically becausethat Court ismorefamiliar with fishery offencesand it will
also give you a opportunity to present evidence that you want to present on the
sentencing aswell. As| say that’s not the expertise of this Court and it makes sense

to mein this situation that that is the best course of action.



