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Subject: Estate Law: Testators’ Family Maintenance Act application.

Issue: Entitlement and Remedy

Result: In his 2005 will, the Testator named his youngest child as the sole
beneficiary.  His other four surviving children were excluded.  Three of
those children made application for relief under the Testators’ Family
Maintenance Act.  The court held that the Plaintiffs met the burden upon
them.  They established on a balance of probabilities that the Testator died
without having made adequate provision for their proper maintenance and 
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support, taking into account all relevant circumstances.  The Testator
failed to meet his legal and moral obligations.  The Plaintiffs established a
need for maintenance, relative to the size of their father’s estate, and also
proved a strong moral claim.  The court awarded each of the three
Plaintiffs 12 % of the net value of the Estate.  A specific dollar amount
was not assigned because the court was not provided with credible
evidence as to the true value of the estate and in particular the value of the
salvage license and the real property.  In the event the parties were unable
to determine a proper valuation of the license and real property, or in the
alternative, a mechanism by which the Plaintiffs would receive their
portion of the estate, the court retained jurisdiction to determine these
issues. 
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