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The plaintiff, Joseph Daniel (Daniel) a chartered accountant, was employed
by the defendant, Survival Systems Limited (the Company) for a period of
twenty months from December of 1996 until his termination on August 31%,
1998.

The Company isin the business of providing various types of survival safety
training to members of the armed forces and “offshore” oil and gas
personnel, both domestically and internationally. It also manufactures and
markets survival training simulators.

In December of 1996, the Company hired Daniel as an hourly paid employee
in its accounting department. Subsequently, in April of 1997, Daniel was
given the salaried position of controller.

The Company dismissed Daniel from his position without notice on August
319, 1998. The termination letter of that date was written by Albert
Bohemier (Bohemier), the President of the Company.

Daniel has brought this action alleging that the dismissal was without just
cause.

The Company has responded claiming the termination was justified because
of Daniel’ sinsubordination, particularly his consistent failure to show up for
work on time.

FACTS:
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There is some dispute asto facts.

Significant to the plaintiff’s case is the testimony of Stefan Gashus (Gashus).
At times relevant, he oversaw the accounting department at the Company
with the title of vice-president finance reporting to Bohemier. Gashus hired
Daniel and was his boss in that department. Gashus |eft the employ of the
Company by agreement shortly after Daniel was dismissed.

Gashus testified that it was his function to supervise the employees that
worked in accounting. Bohemier agreed with this assertion and
acknowledged that it was Gashus who determined Daniel’ s work schedule
prior to August 11, 1998. Gashus said that prior to a meeting with Bohemier
on August 11", 1998, the Company policy was that someone would be
available in the accounting department from 8:00 am. until 5:30 p.m. each
working day. He said that by arrangement, one of the clerical employees
would come to work at 8:00 am. and be available to answer questions, and
that both he and Daniel, the chartered accountants, would arrive at 9:00 am.
Danid testified that being in compliance with the accounting department
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policy as set out by Gashus, he did not understand that there was any
difficulty with his punctuality until August 11" of 1998.
The meeting involving Daniel, Gashus and Bohemier on August 11, 1998 is
central to this action and the circumstances surrounding that meeting and its
specifics must be determined in order to assess just cause.
| am satisfied that Bohemier had expressed to Gashus, during the period
preceding that meeting, that he was dissatisfied with the operation of the
accounting department, specific to availability of the staff within that
department from 8:00 am. onward on work days. Despite the department
policy that aclerical officer be present at 8:00 a.m., this was often not
happening. Bohemier wanted one of the accountantsto be available at 8:00
am. It was Bohemier's belief that Daniel would have been aware of his
concerns because, “some of my notes were strategically placed so that others
would see”. Notwithstanding Bohemier’s belief, | find that Daniel taking
directions from Gashus would not have reason to consider his personal
attendance at work to be a problem prior to August 11, 1998.
There is no definitive evidence of Bohemier’s concerns as they related to
Daniel, were being communicated to the plaintiff. This situation changed on
August 11, 1998. Frustrated with the operation of the accounting
department and what he perceived to be the questionable work ethic of the
staff within, Bohemier had a meeting with Gashus and Daniel.
Bohemier testified that he convened the meeting so that there would be “no
room for doubt” about what he required from his two accountants.
At that meeting, Bohemier directed that both Gashus and Daniel wereto be
in the office at 8:00 a.m. every working morning.
He on the same date, distributed a memo directed to Gashus and copied to
Daniel and other staff of the accounting department. Significantly, it was
also copied to legal counsel for the Company.
It read:
“ Please be advised that effective immediately, the
Accountant/Finance Departments hours of operation will be 8 am. to
5 p.m. Monday through Friday, no exceptions for any staff.
Also please ensure that lunch hours are just that — one hour per day.
With regard to breaks, | wish for you and your staff to exercise
common sense in terms of timing and length of breaks.
Based on historical performance regarding working hours and
lateness for work, thisissueis not open for discussion. As discussed
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this morning, any further violation of this policy will be considered
grounds for dismissal.”
Daniel acknowledged that as aresult of that meeting and the memo that
followed, that as of August 11, 1998, whatever he might have understood
prior thereto, he knew that his hours of work were from 8: 00 am. to 5:00
p.m. and that tardiness could mean termination.

| find that subsequent to August 11, 1998, Daniel was aware that Bohemier
wanted him in the office before 8:00 a.m. and that his being there on time
was significant to his future employment by the Company.

After the meeting and memo, Bohemier had his executive assistant monitor
the morning arrival time of the accounting department staff and keep alog of
her observations. That log showsthat Daniel arrived as follows:
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