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By the Court:
[1] Thisisthe sentencing decision in these matters.
Facts

[2] Atthesentencing hearing threewitnesseswere called by the Crown and one by
the Defence.

[3] Brian Crockatt, the forensic accounting expert called by the Crown at trial,
returned to testify asto the value of the 135 tunafound to have beenillegally caught
pursuant to the charges on which the various offenders have been found guilty. Mr.
Crockatt’ s summary of those valuesis reproduced as Schedule “A” to this decision.
The total sales value of all 135 fish was $1,196,412.53. On cross-examination he
stated that this total sales value did not allow for legitimate business expense
deductions; that it was gross revenue, not net profit. However, he stated, gross
revenue, before such deductions, is abenefit to the business enterprise concerned, as
it provides for payment of the expenses which allow the enterprise to continue
carrying on business.

[4] Mr.Crockatt alsotestified that he had been asked by the Crown to apportionthe
sales proceedsfor thetunainvolvedin counts 3, 6, 8, 9, 10, 17, 18 and 20 amongst the
various offenders. He said that he first determined the percentage of the gross sale
proceedsthat each individual offender received asremuneration (both captain’ sshare
and crew share) for each settlement period and applied that percentage to the val ue of
each tunainvolved in each count, to arrive at an apportioned share of sale proceeds
which could fairly be attributed to each of the offendersin each count. Ten schedules
detailing those cal cul ationswere submitted to the court as Exhibit #2 in the sentencing
hearing.

[5] John Nielson, an expert in fisheries ecology particularly in regard to large
pelagic stock, testified asto the status of the Atlantic bluefin tunaresource and asto
Canada's efforts as a member of ICCAT (the International Commission for the
Conservation of Atlantic Tunas) to manage the stock. He stated that the goal of
ICCAT is to restore the spawning stock level to what was observed in 1975. It
presently stands at 13% of that level, despite all effortsto conserve and rebuild.
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[6] Mr. Nielson also emphasized the importance to ICCAT of the information
obtained from the fishing logs each tuna fisher is required to keep. Canada and
ICCAT rely on the data obtained from these logs and dockside monitoring reports to
establish estimates of fishing mortality and catch rates. lllega activities such as
discarding or high-grading distort these estimates and lead to inaccurate stock
assessments, which in turn can jeopardize the recovery of the resource.

[7]  On cross-examination he testified that Canada’ s share of the Total Allowable
Catch under ICCAT isabout 20% and that, whereas Canada has one large scale tuna
longliner licence capable of going off-shore, Japan has “multiple ten's’ of such
vessels,

[8] Fisheries Officer Scott Mossman testified as to the value of Department of
Fisheries and Oceansresources directed to thisinvestigation from commencement to
the initial laying of charges at the end of January, 2002. He calculated this at the
hourly rate of $27.77 per hour, based on the annual salary of $53,000 earned by a
working level Fishery Officer. For 1626.5 regular time hoursand 539 overtime hours
in this period, the total cost was $67,619.94, plus operational expenses of more than
$17,000.

[9] F/O Mossman aso testified that all of the licencesinvolved in these offences,
except for the offshore licence 142645, were inactive from 2000 to the present. All
have suspensi on noticeslisted against them, so that they cannot betransferred pending
conclusion of investigation and court cases. They can, however, be fished by the
present owner.

[10] Libby Henneberry testified for the defence. She is a sister of the three
Henneberry brothers involved in Ivy Fisheries Limited and is the secretary in the
company office. Shetestified that shelooks after al the paperwork, including doing
up the settlements for each trip period and looking after paying all the expenses and
the crew.

[11] Shetestified asto the procedure she follows in doing up each settlement and
emphasized that after all expenses, including captain’s share and crew share, have
been accounted for, there is very little, if anything, left over as net profit. She also
testified asto the negative impact this prosecution has had on the company. Shesaid
that they have sold two boats and laid off about twenty people.
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[12] She also testified that because of the notices of suspension the company was
forced to lease other licencesto useonitsvessels. Sheclearly did not understand that
the company could still have fished those licences, had it chosen to do so.

[13] On cross-examination, confronted with Ivy Fisheries Limited' s statement of
fishing income and expenses and bal ance sheet for the year 2000 submitted as part of
1ts 2000 corporateincometax return, she admitted that the “ Gross stock” for that year
was $5,027,174.13 and that the company showed retained earnings to December 31,
2000 of $2,108,423.36, including that year’ s net fishing income of $187,575.19. But,
she said, she did not understand those figures as they were prepared by the company
accountant from the figures she entered in the company’s computer accounting
program.

Issue

[14] Thereis one main issue to be decided in regard to each charge: What is the
appropriate penalty for the offence, taking into consideration the principles of
sentencing, sentencing precedents, the submissions of counsel and the circumstances
of each offender.

Principles of Sentencing

[15] Case law makes it clear that the paramount principle of sentencing in a
regulatory context such as the Fisheries Act is deterrence, both specific and general.
R. v. Grandy and Bell (1992), 113 N.S.R. (2d) 85 (N.S.Co.Ct.) at p. 88; R. V.
MacKinnon (A.) (1996), 154 N.S.R. (2d) 217 (N.S.S.C.) at p. 202.

[16] Theparamountcy of thisprincipleintheintention of Parliament isal so apparent
by the large maximum fines ($100,000) which can beimposed under Fisheries Act s.
78, by the forfeiture provisions of s. 72, the additional fines provision of s. 79, lease
and licence cancellation or suspension provision under s. 79.1 and additional court
orders provided for under s. 79.2. From this“menu” of possible sanctions, the court
has the responsibility in each case to craft a suitably deterrent sentence, bearing in
mind other relevant principles such as proportionality (Criminal Code, s. 718.1),
parity (CC s. 718.2(b)) and totality (CC s. 718.2(c)).
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Section 79 of the Fisheries Act

[17] This section states:

79. Whereapersonisconvicted of an offence under thisAct and the court is satisfied
that as aresult of committing the offence the person acquired monetary benefits or
monetary benefits accrued to the person, the court may, notwithstanding the
maximum amount of any fine that may otherwise be imposed under this Act, order
the person to pay an additional finein an amount equal to the court's finding of the
amount of those monetary benefits.

[18] The Crown takes the position that such additional fines should be imposed in
this case to equal the sales or gross value of the 70 tuna which would not have been
caught “but for” the offences committed in counts 3, 4, 6, 7, 8, 9, 18, and 20. These
are the most serious charges before the court, involving doubl e fishing, either of two
licences concurrently or by an unauthorized operator, while the authorized operator
was fishing another licence. On this basis the Crown seeks fines under s. 79 in the
total amount of $643,234.82, either apportioned against the company and the
individual offenders, or assessed entirely against the company.

[19] Thedefence argued strongly against theimposition of any penalty under s. 79.
Counsel pointed out that thisis a discretionary penalty which should not be imposed
in this case because there is no precedent for afine in such an amount against alegal
fishing business, especially given the unhealthy state of the fishery in the years since
2000 and the consequent struggles of this company to survive, as outlined in the
testimony of Libby Henneberry. It would be creating a forfeiture where none
occurred at thetime; and it is mere speculation that all of these fish would have been
seized at the time even if the offences had been caught at dockside, as Fisheries
Officers also exercise discretion as to when and what to seize. If there had been a
seizure then, it would not have been as onerous on the company as the value of that
fish would never had been taken into income; and the offenders would have known
that what they were doing waswrong and had an opportunity not to repeat the offence.

[20] It seems clear that, whatever else the principle of deterrence requires in a
particular case, it must begin with depriving the offender of the benefit of hisillegal
acts. AsJudge Freeman (as he then was) put it in R. v. Ross [1990] N.S.J. No. 495,
96 N.S.R. (2d) 444 (N.S.Co.Ct.) at para. 18:
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... Forfeiture of anillegal catchisnot astrong deterrent and may be compared with
depriving athief of hisloot.

[21] Section 79 appears to have been enacted by Parliament to ensure that thisis
accomplished in cases where the maximum fine otherwise available would be
insufficient to achieve that goal, including cases where, as here, forfeiture for
whatever reason is not available.

[22] In regard to the “unprecedented” amount of the fine sought, it may be
unprecedented in amount, but it is not unprecedented in principle; and it isin direct
proportion to the sales value of the fish, as established from the offenders own
records.

[23] Inmy opinion afineinthe amount of the benefit that would otherwise accrue
to the offenders as aresult of their illegal actsiswarranted here.

[24] The defence argued further that, should a penalty under s. 79 be imposed, it
should be in the amount, not of the gross sales but only of the net profit after
deduction of legitimate businessexpenses. 1n so arguing they rely ontwo recent cases
from the Newfoundland and Labrador Court of Appeal, R. v. Oates, [2004] N.J. No.
29, 233 Nfld.&P.E.l.R. 138 and R. v. Meade [2004] N.J. No. 49, 234 Nfld.&P.E.|.R.
1. InMeadethe Court of Appeal reduced thefineimposed at trial under s. 79to alow
deduction of expenses; in Oates the decision of the Summary Conviction Appeal
Court to do the same was upheld on further appeal .

[25] The reason for so doing was expressed by Wells, C.J.N. for the court at para.
19 of the Oates decision:

"Monetary benefits' cannot possibly be equated with " grossproduct value", whether
the activity that produced the benefit islegal or illegal. It defies both plain meaning
and logic to suggest that there would be a monetary benefit from an activity if the
monetary costs involved exceeded the total value of the product of that activity,
again, whether legal or illegal. Similarly, the amount of the monetary benefit,
whether legal or illegal, can only bethe difference between the product valueand the
cost incurred in the activity of producing the product. The fact that the activity is
illegal does not ater the plain meaning of the words employed by Parliament. The
term "monetary benefit" must, therefore, beinterpreted asrequiring the deduction of
expenses incurred in the activity involved in producing it. If such expenses are not
deducted, it is not "monetary benefit", it is "product value".
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[26] W.ith the greatest respect, on the evidence before mein this case, | must beg to
differ withthelearned Chief Justice. When questioned on thispoint by defence, Brian
Crockatt, — an accounting expert — clearly stated that gross income is a monetary
benefit to any enterprise, whether or not thereisa profit after all expenses have been
deducted. Ashe stated, thereisamonetary benefit to any enterprise in being ableto
pay its expenses; without grossincome from which to pay expenses no enterprise can
stay in business long.

[27] Inaddition, to narrow the meaning of “monetary benefit” inthiscontext to “ net
profit” isto overlook the paramount purpose of sentencing in aregulatory context: to
deter both the offender and others in his’her position from engaging in the illegal
activity. If offendersknow that, if caught, they will be deprived of the entire benefit
of their illegal catch, and that they will therefore have to pay for the costs associated
withtheirillegal fishing from other sources, the cost-benefit analysiswill makeillegal
fishing much less attractive and they may belesslikely to “take achance” thanif they
know that even if caught their expenses will be covered.

[28] Lowry, J.in R v. Reid [2001] B.C.J. No. 1886 (S.C.) stated it this way at
para.16-17:

116 | concludethenthat thetrial judgeerredin principlein basing hisdisposition
on the accused's conduct being inadvertent, and that he failed to take the importance
of general deterrence into account. The conditional discharge that permitted the
accused to retain the proceeds of the concluded sale was at odds with the sentences
in fisheries prosecutions generally and was not afit disposition.

117 | amunableto find in the circumstances any reason why the accused should
be permitted to retain the benefit of theillegal sale of octopus. He concedes that the
proceeds of the product that was seized must be forfeited, and | can see no
justificationfor hisretaining the proceeds of the octopushe sold and delivered before
it was seized. A fine under s. 79 should have been imposed.

[29] Therefore, both on the meaning of the term “monetary benefit” in accounting
terms, and on apurposiveinterpretation of thelegislation, | must respectfully decline
to follow the decisionsin Meade and Oates, which are not binding upon me and have
not been followed in any other province so far as | am able to determine. | conclude
that the term “monetary benefits’ in s. 79, at least in the case before me, should be
equated with the sale price of the tuna.
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[30] If I amwronginthis conclusion asto the meaning of the term, | note that in
Oates Wells, C.J.N. put the burden on the offender to establish his/her expenseson a
balance of probabilities. At para. 33 he states:

33 If theonly evidence as to the amount of monetary benefit that the Crown has
to offer isthe product value, then that isthe best evidence before the Court asto the
monetary benefit derived by the offender. If the offender asserts that such a figure
does not represent the monetary benefit then, clearly, the evidentiary burden of
making out that assertion will rest with the offender. The offender does so by
establishing, by proof onthe balance of probabilities, the amount of the expensesthat
ought to be deducted from product value in order to arrive at the monetary benefit
which section 79 authorizes the Court to take from the offender by way of an
additional fine. The admissibility of, and weight to be given to, any such evidence
is, of course, determined by application of the usual rules. . .

[31] In the present case, the only evidence offered by the defendants as to their
expenseswasthetestimony of Ms. Henneberry asto the expenses she deducted in the
trip settlements for the period September 16 to December 16, 2000. On cross-
examination it became clear that not all of these expensesrelated to the tunafishery.
Moreimportantly, the defence put no evidence before the court asto which and what
proportion of the expenses could properly be ascribed to the 70 tuna for which the
Crown seeks the sale price by way of additional fine(s).

[32] | concludethat the defence has not met the burden of establishing on abalance
of probabilitiesthe expenses that ought to be deducted from product value. The best
evidence before the Court asto the monetary benefit to the offenders of those 70 tuna
is therefore the sale price established by the Crown.

[33] | find that the fine sought by the Crown under s. 79 in the total amount of
$643,234.82 isjustified. Apportioned as recommended by the Crown expert, Brian
Crockatt, it will deprivethe offenders of the monetary benefit they acquired asaresult
of their most seriousoffences, but leave them with themonetary benefit accruing from
the tuna involved in the less serious infractions of the regulations. It is thus an
important and necessary first step in achieving the sentencing purpose of general and
specific deterrence. To paraphrase Freeman, J., the thieves will have been deprived
of their loot.
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Section 78 of the Fisheries Act

[34] This section reads:

78. Except asotherwise provided inthis Act, every person who contravenesthis Act
or the regulations is guilty of

(a) an offence punishable on summary conviction and liable, for afirst offence, to
afine not exceeding one hundred thousand dollars and, for any subsequent offence,
to afine not exceeding one hundred thousand dollars or to imprisonment for aterm
not exceeding one year, or to both;

(b) an indictable offence and liable, for afirst offence, to afine not exceeding five
hundred thousand dollars and, for any subsequent offence, to a fine not exceeding
fivehundred thousand dollarsor to i mprisonment for aterm not exceeding two years,
or to both.

[35] Asstated above, thefirst step in providing an adequately deterrent sentencein
this type of case is depriving the offenders of the benefit of their illegal fishing
activity. But that in itself cannot provide sufficient deterrence. There must, in
addition, be fines and other penalties sufficient to send the message to the specific
offenders, to other fishers and to the public at large not only that the stocks will be
protected, but that taking the chance of breaching the rulesand regulationsgoverning
the fishery does not pay.

[36] Inassessing finesunder section 78 the court must consider “the gravity of the
offence and the degree of responsibility of the offender” (Criminal Code, s. 718.1) in
order to craft a proportionate sentence.

[37] These are serious charges each involving multiple breaches of licence
conditions in a lucrative, but seriously threatened fishery. Taken together they
establish apattern of behaviour which can only bedescribed asadeliberate, concerted
effort to catch the maximum number of tuna, regardless of the rules. The offenders
here seem to have treated the quota as a target to be met, rather than an upper limit
to their fishing activity. It is important that they learn that their fishing licences
represent a privilege, not a right, and that in exercising that privilege they are
exploiting aresource that belongs to the people of Canada.
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[38] The individual degree of responsibility of each offender, as well as the
principlesof parity and totality will be addressed in dealing with the various charges.

Clark Andrew Henneberry
Count #2: fail to immediately enter confirmation numbers

[39] Mr. Henneberry, as captain of the Becky H., on 10 separate fishing trips, failed
to immediately enter confirmation numbers for 32 tuna later sold for a total of
$248,607.45.

[40] The Crown did not seek an additional fine under s. 79 for the value of these
fish, but the number of trips and fish involved indicate that this was more than mere
inadvertence on the part of the offender.

[41] Although, as the defence submitted, these fish were otherwise legally caught
and accounted for, the failure to enter confirmation numbersimmediately allows for
the possibility of discarding and high grading, which has an effect on conservation
effortsby decreasing the accuracy of thereportsonwhich Canadaand ICCAT depend
for setting conservation targets and fishing quotas. Itistherefore not the“ negligible’
offence that the defence attempted to portray.

[42] As to the personal circumstances of Captain Henneberry, his sister Libby
Henneberry said that heisstill aprincipal in Ivy Fisheries Limited, that heis married
and supports his family, including three daughters, aged 5 to 10 years, by fishing.
AccordingtofigurestakenfromIvy FisheriesLtd. 2000 payroll, asreported in Exhibit
2, Schedule 2 prepared by accountant Brian Crockatt, Clark Andrew Henneberry
earned $74,788.19 from his fishing in that year. That figure does not include any
dividends or other income he might have received as a shareholder in Ivy Fisheries
L td.

[43] | note that in two cases involving the similar charge of failing to hail
immediately fines of $3000 wereimposed in regard to 2 tunaand 1 tunarespectively.
R. v. David Dixon (unrep.) 1999, NSPCt. Case #856283, Prince, J.P.C.; R. v. John
Nickerson (unrep.) 1999, NSPCt. Case #864880, Kimball, J.P.C.

[44] Given al of the circumstances in this case, including the number of trips and
tuna involved, the defence suggestion of a $500 fineisrisible. A finein the range
suggested by the Crown, in the amount of $7500 is appropriate and will be levied.
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Wedley Clark Henneberry
Count #3: fail to return incidental catch
Count #4: usetuna licence concurrently with shark licence

[45] The offender, as captain of the 1.V.Y. fishing under the authority of a shark
licence contravened a condition of thelicencerequiring himtoimmediately return 11
bluefin tunato the water. These tuna were sold for a total value of $85,652.15, of
which the offender’ s apportioned value as cal culated by Brian Crockatt is $1010.28.
A second condition of the shark licence prohibited him from fishing any other large
pelagic licence concurrently with the shark licence. The offender breached this
condition by fishing his bluefin tunalicence at the same time, reporting the catch of
those eleven tuna on that licence.

[46] These counts taken together are two of the more serious offences before the
court. They represent an illegal attempt to maximize profit by fishing two licences
at once, when that was prohibited by conditions of the shark licence. Under the shark
licence he had aduty not to fish for tunaand to return any tuna by-catch to the water
immediately. Instead the offender kept and killed the tuna, thereby creating a
considerable benefit for himself and his company.

[47] Wesley Henneberry hasthree children, two of whom are now also fishing with
Ivy Fisheries Limited. | therefore assume that only one of his children at most is
dependent upon him for support. According to Brian Crockatt’ sfiguresderived from
Ivy Fisheries Payroll documents, thisoffender earned $133, 415.13 from fishing with
Ivy Fisheries Limited in 2000. He also remainsaprincipal in lvy Fisheries Limited.

[48] Thedefenceargued that these offences had no effect on conservation asall the
tuna caught were reported, and that there was no attempt to conceal what was being
done as the offender hailed out on both licences. This ignores the fact that if the
offender had properly fished the shark licence those eleven tunawould either not have
been caught or would have been returned to the sea alive, giving them a chance at
continued life and reproduction. It also ignores the fact that the onusis not on the
dockside monitors but on the licence holder to know and abide by the conditions of
each licence. Wesley Henneberry, in the opinion of the court, either was extremely
negligent in not reading his licence conditions or deliberately disregarded them. In
either case heis solely responsible for these serious offences.

[49] | was referred to no similar sentencing cases by either side; but the defence
suggests $5000 in total for thetwo offences, and the Crown suggestsfinesintherange
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of $10,000 to $15,000 on each, plus an additional fine under s. 79 to deprive the
offender of his apportioned benefit in the amount of $1,010.28.

[50] Asindicated above, thes. 79 fine as requested by the Crown will be imposed.

[51] Under s. 78, given the close association of the two offences and the principal of
totality, finesof $8,000 each will beimposed, plus, inregard to Count 3, the additional
fine under s. 79 in the amount of $1010.28.

Count #5: fail to hail immediately

[52] Wedley Henneberry, as captain of thel.V.Y., on 3 separate fishing trips, failed
to hail to adockside monitor immediately after catching and tagging 16 tunalater sold
for atotal of $169,693.16.

[53] TheCrowndid not seek an additional fineunder s. 79 for the value of thesefish,
but the number of trips and fish involved indicate that this was more than mere
inadvertence on the part of the offender.

[54] Thisoffenceissimilar to Count#2initsproviding an opportunity for discarding
and high-grading, although as the defence points out this licence condition has since
been changed to allow for once-a-day hails, at least under some circumstances.
However, the need for deterrence in regard to breach of licence conditionsin general
remains.

[55] Given al of the circumstances, | find that a fine in the same amount as that
imposed under Count #2 is appropriate: $7500.

Count # 6 permit an unauthorized person to fish hislicence

[56] The offender Wedley Henneberry alowed Gregory Burton Smith and James
Phillip Ryan to usethel.V.Y. and histunalicence No. 109441 to fish for tunawhile he
was fishing at the same time as captain of the Ivy Rose. Four such trips were made by
the two illegal captains and 28 bluefin tuna were caught for a total sales value of
$226,130.40, of which the offender’ s apportioned share is $2,688.03.

[57] This is the second type of “double fishing” involved in this case; and it is
significant that this offender has been found guilty of both types. In my opinion, this
offence is the most serious committed by this offender, both for its consequences for
conservation and for the fact that he involved two other fishers in this wrong-doing.
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There can be no question asto the deliberate nature of this offence. It was obviously
a conscious decision to double the fishing effort of 1vy Fisheries Limited.

[58] The Crown seeksafine under s. 78 in the range of $25,000 to $30,000 plus an
additional fineunder s. 79 intheamount of $2688.03, the offender’ sapportioned share
of the proceeds of sale. The defence suggested that the penalty of $2000 assessed in
R. v. Mood, [1999] N.S.J. No. 59 (C.A.) be increased to $2500 here.

[59] A comparisonof thefactsinR. v. Mood with thefactsin the present casereveals
the inadequacy of the defence position. Mr. Mood was an alcoholic fisherman who,
on one occasion for one day when he wastoo sick to go to sea, alowed his crew to go
to sea without him to haul the lobster traps they had set with him four days beforein
order to avoid breaching another regulation which required set traps to be hauled
regularly. In those circumstances, afine of $2000 was levied.

[60] In the present case the defendant allowed four trips to be made under two
different captains, not because hewasill, but because he was fishing at the sametime
as captain on another vessel.

[61] In Mood the catch was worth $6000, as opposed to over $200,000.00 in the
present case. |If onewereto assessfines simply on the basis of the value of theillegal
catch, afineinthe order of $75,000 would be warranted here. | find that, given that
there will be orders depriving the offenders of the value of theillegal catch, afinein
the amount of $25,000 will be sufficient, plus an additional fine under s. 79 in the
amount of $2688.03, as requested by the Crown.

Mar cel Steven Henneberry
Count #7: fail to hail immediately

[62] Theoffender, ascaptain of thelvy Rose, on 2 separatefishing trips, failed to hail
to adockside monitor immediately after catching and tagging 23 tunalater sold for a
total of $248,798.41.

[63] | am not aware of Marcel Henneberry’s personal circumstances other than that
he has five children and a girlfriend and, according to Schedule 2 of Exhibit 2, his
gross income from Ivy Fisheries Ltd in 2000 was $86,568.58.

[64] Thisisthesametype of offence as Count 5 and the same penalty is appropriate:
$7500.
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Count #8: permit an unauthorized person to fish hislicence

[65] The same offender alowed Paul Raymond Parnell to usethe All of Usand his
tuna licence No. 109436 to fish for tuna while he was fishing at the same time as
captain of the Ivy Rose. Four such trips were made by the illegal captain and 11
bluefin tunawere caught for atotal salesvalue of $73,163.51, of which the offender’s
apportioned share is $862.97.

[66] Thisisthe same offence as Count #6, and the same comments apply. | find that
the sames. 78 fineis appropriate here in the amount of $25,000, plus asection 79 fine
in the amount of $862.97, the offender’ s apportioned share of the sales price of the
fish.

Count #9: fish while a temporary replacement permit wasin place

[67] The offender, as captain of the Ivy Rose, caught 24 tuna on three trips while,
pursuant to the terms of atemporary replacement permit issued for hislicence 109436
and the All of Us, he was not permitted to fish at all. The 24 tuna were sold for
$258,288.76, of which the offender’ s apportioned share is $4053.66.

[68] Thisisanother type of doublefishing and isequally seriousin its conservation
consequences. Whether or not quotawas exceeded, and whether or not another captain
could have taken the offender’ s place, the fact isthat he chose to fish when he was not
allowed to do so and thereby made a valuable catch of 24 tunawhich might otherwise
have remained as breeding stock.

[69] Thesames. 78fineasfor Count 6 inthe amount of $25,000 isappropriate here,
as well as the additional fine under s. 79 in the amount of $4053.66, the offender’s
portion of the proceeds of sale of the 24 tuna.

Paul Raymond Par nell
Count #12: fail to immediately enter confirmation numbers

[70] Mr. Parnell, as captain of the All of Us, fishing under the authority of a
temporary replacement permitissued to Marcel Henneberry for hislicenceNo. 109436
on 3 separate fishing trips, failed to immediately enter confirmation numbers for 17
tunalater sold for atotal of $134,877.10.

[71] Thisoffenceissimilar to that in Count #2; and my commentsin regard to that
offence apply here.
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[72] As to the personal circumstances of this offender, he is an employee of Ivy
Fisheries Limited. Libby Henneberry said that, although he still works for the
company, heisthinking of going out West to look for work, asheisno longer making
enough money fishing. Heismarried with one daughter. According to figurestaken
from Ivy Fisheries Ltd. 2000 payroll, as reported in Exhibit 2, Schedule 2, he earned
$88,676.66 from his fishing in that year.

[73] Given al of the circumstances in this case, including the number of trips and
tuna involved, once again the defence suggestion of a $500 fine is completely
inadequate. The same fine as that imposed in Count #2 in the amount of $7500 is
appropriate and will be levied here as well.

Gregory Burton Smith
Count #18: fish without authorization

[74] Thiscountistheconverseof Count #6. Gregory Burton Smith, ascaptain of the
[.V.Y., fishing without authorization on 3 separate fishing trips, caught 23 tuna later
soldfor atotal of $225,241.40, with the offender’ sapportioned share being $2,688.03.

[75] Thisoffenderisalsoanemployeeof Ivy FisheriesLimited and, assuch, perhaps
bears less responsibility for this offence than does Wesley Henneberry, the licence
holder and aprincipal of the company; nevertheless my comments under count #6 are
apposite here aswell. Mr. Smith had a duty to be aware of all the licence conditions
and should have known, if he did not, that he had no authority to fish under that
licence.

[76] Heisdivorced withthree children andin 2000 his earnings were entered on the
payroll as $62,019.01.

[77] The Crown suggests a fine in the ten to fifteen thousand dollar range; the
defence, $2500 to $3000.

[78] Taking into account all of the circumstances, including the seriousness of the
offence and the somewhat lesser degree of responsibility of the offender, which is
reflected in the Crown’ s suggested range, | find that a fine in the amount of $10,000
is appropriate, plus the additiona fine of $2688.03 representing the offender’s
apportioned share of the sale proceeds.

Count #19: fish without a fisher’sregistration card
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[79] Thisisperhapstheleast seriousof al the offencesbeforethe court. It isalsothe
only offence on which Crown and defence recommendations are in substantial
agreement. Defence suggested $500; Crown, $500 to $1000. | will impose afine of
$500.

James Phillip Ryan
Count #20: fish without authorization

[80] Thiscount, like Count # 18, isthe converse of Count #6. James Phillip Ryan,
as captain of the 1.V.Y., fishing without authorization on a single fishing trip, caught
1 tunalater sold for $889.00, with the offender’ s apportioned share being $11.59.

[81] Thisoffender isalso an employee of Ivy Fisheries Limited and, as such, bears
less responsibility for this offence than does Wesley Henneberry, the licence holder
and aprincipal of thecompany; neverthelessmy commentsunder count #6 are apposite
here aswell. Like Mr. Smith, the offender here also had a duty to be aware of al the
licence conditions and should have known, if he did not, that he had no authority to
fish under that licence,

[82] Hehasthreechildrenandagirlfriend; and in 2000 hisearningswere entered on
the payroll as $93,407.01.

[83] The Crown suggests a fine in the ten to fifteen thousand dollar range; the
defence, $2500.

[84] Taking into account all of the circumstances, including the seriousness of the
offence, the lesser degree of responsibility of the offender and the lesser value of fish
involved, | find that afine in the amount of $5,000 is appropriate, plus the additional
fine of $11.59, representing the offender’ s apportioned share of the sale proceeds.

Ivy Fisheries Limited and Directors Clark, Wesley and Mar cel Henneberry
Count #10: sell illegally caught fish

[85] The company offender sold al of the illegally caught fish involved in these
charges and, as directors of the company, Clark, Wesley and Marcel Henneberry all
participated in these sales and received a share of the sale proceeds as outlined above.

[86] Adgainst the corporate offender, the Crown seeksafine under s. 78 of the Actin
the $20,000 to $25,000 range, a 12 month suspension of fishing licence #142645, and
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an additional fine under s. 79 of the Act in the amount of $625,909.15, the corporate
offender’ s share of the proceeds of sale of the 70 tunainvolved in the most serious
charges before the Court.

[87] Thedefencearguesthat thereisno need for alargefineagainst Ivy Fisheriesor
its directors because al of the fish involved have been “fined” under the individual
charges and there is no evidence here of a master mind directing these infractions.
Counsel emphasi zed againthat thisisjust afamily businesswhich hasalready suffered
the adverse consequences of a prolonged prosecution and its attendant publicity.
Defence suggests $10,000 against the company and minimal fines of $1000 against
each director.

[88] | agree with the defence that, although catching fish illegally and selling them
once caught are two distinct delicts, there is, for sentencing purposes, a degree of
overlap between Count #10 and the other offences here, particularly in regard to the
directors, who each committed one or more of the fishing offences. The principle of
totality assumesaspecial significancein assigning appropriatefinesunder s. 78 tothis
count.

[89] I disagree, however, with the suggestion that thereisno evidence of planning or
co-ordination here. When onelooksat thetotality of these offences, it isapparent that
there was a co-ordinated effort to maximize profits from the tuna fishery, even if that
meant breaking the rules and regulations. For that reason | find it appropriate to
impose asignificant fine on the company over and above depriving it of the portion of
themonetary benefitsderived from themost serious of these offences. Thefineagainst
the company under s. 78 will be in the amount of $25,000.

[90] Inregardtotheindividual directors, bearing in mindthe principleof totality and
the degree of overlap between this count as against the company and as against each
individual director aswell as the lesser degree of overlap of this“selling” count with
the various “fishing” counts against them, | find that fines of $10,000 against each
director are sufficient.

[91] | have previously dedlt with the issue of the section 79 fine and will simply
reiterate here that it is entirely appropriate to deprive the offenders of their ill-gotten
gains. The fine under that section in the amount requested of $625,909.15 will be
imposed.

[92] Dealing with the Crown’srequest for a one-year suspension of fishing licence
#142645, | notethat it isan enterprise alocation licencefor tunaunspecified and isthe
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only one of thelicencesinvolved in these offences which hasbeen in active use by the
company every year to the present. Likeall of thelicencesinvolved, since the laying
of these charges it has been “frozen” asto transfers by the issuance of a Suspension
Pending notice. Althoughtheregistered owner of thislicenceis10474 (Nfld) Limited,
it has apparently been leased by the defendant company for some considerable period
of time.

[93] Suspension of afishing licenceinvolved in the offenceis one of the sentencing
options availableto achieve the paramount principle of deterrence under the Fisheries
Act. | find that, in the overall context here, suspension of this licence for the period
requested is warranted and it will be ordered.

Andrew William Henneberry
Count #17: sell illegally caught fish

[94] This offender was employed by Ivy Fisheries Limited to perform various
services for the company such as receiving and relaying hail-ins and confirmation
numbers, and arranging for landings and sales of the tunainvolved in these offences.
In this capacity, he participated in al of theillegal saes.

[95] | find that, although he participated in the sales by arranging them and by
receiving a portion of the proceeds in the form of “finder’s fees’, he had little if any
control or actual knowledge of the commission of the fishing offences. Hisrole was
therefore less blameworthy than that of the other participantsin the selling offence.

[96] According to Libby Henneberry this offender has awife and a daughter and is
presently adopting a second daughter. During the period of these offences he or his
company was paid atotal of $18,610.23 in “finder’sfees’ in regard to these sales.

[97] Given the circumstances, including his lesser role, | find that the principles of
sentencing will be satisfied here by as. 78 finein theamount of $5000 and afine under
S. 79 in the amount of $6,011.12, representing his apportioned share of the proceeds
of sale of the aforementioned 70 tuna.



Conclusion

[98] Inconclusionandinsummary, thefollowingfinesand sanctionsareimposedin

this case:

Clark Andrew Henneberry

Wesley Clark Henneberry

Marcel Steven Henneberry

Paul Raymond Parnell

Gregory Burton Smith

James Phillip Ryan

Ivy Fisheries Limited

Andrew William Henneberry

Count 2
Count 10

Count 3
Count 4
Count 5
Count 6
Count 10

Count 7
Count 8
Count 9
Count 10
Count 12

Count 18
Count 19

Count 20

Count 10

Count 17

$ 7,500
$10,000

$ 8,000 +
$,8000
$ 7,500
$25,000 +
$10,000

$ 7,500
$25,000 +
$25,000 +
$10,000
$ 7,500

$10,000 +
$ 500

$ 5,000 +

$25,000 +

Page: 19

$1010.28

$2688.03

$862.97
$4053.66

$2688.03

$ 1159

$625,909.15

+ licence suspension

$5,000 +

$6,011.12



