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By the Court:

Synopsis

[1] The Court is dealing with an application for particulars and an application to

quash a charge.

[2] Janice Marie Wells is charged in a summary-offence ticket [SOT] (SOT
7455940, case 8543372) alleging an offence under the Health Protection Act, SNS
2004, ¢ 4 [HPA]. The SOT refers to § 71(1)(b) of the HPA, which is the penalty
provision of the statute, rather than an offence-description provision. The SOT

provides the following description of the alleged offence:

On or about the 27" day of November 2021, at or near 747 Bell Blvd Goff
NS did unlawfully commit the offence of: person [sic] failing to comply
with Part | of act or regulations or with order made under part of act
(Refusing to complete form made under Health Protection Act).

[3] The endorsements on the SOT record the following pertinent transactions:

Date Outcome

27 November 2021 | Cst Zach Withrow serves the summons portion of
the SOT on Ms Wells.

24 October 2022 Arraignment; Ms Wells pleads not guilty via her
husband who appears as her agent; the presiding
justice of the peace [PJP] adjourns the trial to 28
Feb 2023.
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28 Feb 2023 The trial is concluded; the PJP makes a finding of
guilt and imposes a sentence.

10 Aug 2023 A summary-conviction appeal is allowed; Ms
Wells’ conviction is set aside and a new trial is
ordered.

5 Sep 2023 Ms Wells appears in Provincial Court; the

presiding judge adjourns the case to 29 Jan 2024
for trial scheduling.

29 Jan 2024 Ms Wells’ case is called before a PJP; the PJP
directs Ms Wells to file her written argument
regarding particulars by 30 April 2024; any reply
from the prosecution is to be filed by 30 May
2024; the court is to hear Ms Wells’ application
for particulars on 27 June 2024 6:00 pm.

30 Apr 2024 The Court receives Ms Wells’ written “Demand
for Particulars” .

[4] The Court received an email from the prosecutor dated 19 June 2024
informing the Court that the prosecutor would oppose Ms Wells’ demand for
particulars, and that the prosecutor had sent particulars to Ms Wells by email on 3

June 2024.

Charge-wording sufficiency

[5] A charge must be worded in a way that allows an accused person to know
what the state alleges was done that was wrong. Charge-drafting standards are not
exacting; they are set out in 8 581(3) of the Criminal Code (provisions of the Code

which apply to summary-conviction matters are brought into this proceeding in
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virtue of 8 7 of the Summary Proceedings Act, RSNS 1989, ¢ 450). Even a charge
that is encumbered by some level of insufficiency may nevertheless be found
legally acceptable, provided the wording give the accused person fair notice of the

case to be met: R v Webster, 1993 CanLIl 9437, [1993] 1 SCR 3 at 8-9.

Particulars and their purpose

[6] An accused person who is confronted with a charge that exhibits a level of
insufficiency or uncertainty may seek a number of remedies. One of them is an
application for an order for particulars under § 587 of the Code. An application for
particulars is heard as a pre-trial application, in virtue of § 2.4(2)(c) of the Nova

Scotia Provincial Court Rules: online at https://gweri.lexum.com/w/nsc/pcr-

en#!fragment//BOCwhgziBcwMY gK4DsDWszIQewE4BUBTADwBdoByCqgSgB

pltTCIBFRQ3ATOotokl C4EbDtyp8BQKAGUSPAELCASJFEAMiIoBgAQQBYA

YRWI1SYAEbRS20NWDA.

[7]  The function of particulars in a trial is twofold: first, to give exact and
reasonable information to an accused person respecting the charge as will enable
the establishing of a defence; second, to facilitate the administration of justice (eg,
allowing the trial judge to assess the relevancy of evidence): R v Canadian General
Electric Co Ltd, Westinghouse Canada Ltd and GTE Sylvania Canada Ltd (No. 1),

1974 CanLl1l 1540, 17 CCC 2d 433 at 447 (ONSC).


https://qweri.lexum.com/w/nsc/pcr-en#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://qweri.lexum.com/w/nsc/pcr-en#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://qweri.lexum.com/w/nsc/pcr-en#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://qweri.lexum.com/w/nsc/pcr-en#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA

Page 5

The need for particulars in this case

[8] In Ms Wells’ case, the need for particulars is quite evident. The first clause
of the charge, as worded in the ticket, is manifestly vague: failing to comply with

Part | of the HPA, or the regulations, or an order made under the HPA.

[9] Part | of the HPA runs from § 4 to § 74 of the statute; it is possible to
comprehend scores of ways one might fail to comply with those provisions: a
medical officer might fail to perform an obligatory duty; a medical-records
custodian might fail to disclose a record sought by a medical officer; a designated
person might fail to report a health hazard; an occupier of premises might fail to
comply with a medical-officer’s order. | stopped counting at twenty ways one

could be in violation of Part | of the HPA.

[10] Wohat about failing to comply with regulations under the HPA? As of the
date Ms Wells was charged, there were 12 regulations made under the authority of

the HPA, each of which might be violated in any number of ways.

[11] I have not gone through the Royal Gazette to count the number of HPA

orders there were in operation at the time Ms Wells was charged.

[12] Accordingly, it would be an understatement to describe the first clause of the

charge as imprecise. A similarly imprecise SOT— in R v Haley, 1981 CanLlII
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3230, 65 CCC 2d 93 at 100 (NSCA)—was found to be objectionable as being

multifarious, but could be fixed with an amendment.

Particulars provided

[13] Fortunately, the officer who issued the ticket to Ms Wells wrote on the SOT
an additional detail: “refusing to complete form under the Health Protection Act.”
That supplementary specificity narrows down considerably the scope of the alleged

offending conduct.

[14] The prosecution has provided Ms Wells with added granularity; in the email
which the prosecutor sent to Ms Wells on 3 June 2024 and copied to the Court on

19 June 2024, the prosecutor stated:

Notwithstanding that you have not relied upon any legal basis to support your
"Demand For Particulars™, and without conceding any merit to your expressed
position, the Crown is prepared to supply the following details with respect to the
charge outstanding. The particulars of the offence alleged are that you did:

unlawfully fail to complete a Nova Scotia Safe Check-in form, contrary to
ss. 2.2 of the Restated Order #3 of the Chief Medical Officer of Health
made pursuant to Section 32 of the Health Protection Act.

[15] | am satisfied that this particularization of the charge provides Ms Wells

with sufficient detail to allow her to establish her defence, and to allow the Court
to identify relevant issues. Indeed, it is apparent from the very first paragraph of
Ms Wells’ particulars document that she is well fixed with the knowledge of the

precise theory of the case for the prosecution:
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Janice Wells was issued a travel mandate ticket [sic] at Halifax Airport by HRPD
police on Nov 27, 2021 for allegedly refusing to Fill out the Tracking Travelers
to Nova Scotia form [sic]. . . .

Ms Wells’ Demand for Particulars document

[16] Ms Wells’ demand for particulars is looking for very much more than what
the prosecutor has given her. For the purposes of clarity, Ms Wells’ demand

document is attached to this decision as Schedule A.

[17] In my view, what Ms Wells seeks is more in the nature of legislative and
social facts, as that term was defined in Danson v Ontario (Attorney General),
1990 CanLlIl 93 (SCC), [1990] 2 SCR 1086 at 1099: legislative facts are those that
establish the purpose and background of legislation, including its social, economic
and cultural context. This falls well outside the scope of what would constitute
particulars. Furthermore, legislative facts do not appear to be relevant to this case,
as no constitutional question is before the Court. Even if a constitutional issue
were to arise, that development would not enlarge the obligation of the prosecution
to provide disclosure or additional particulars, as constitutional challenges
regarding the validity of statutes or regulations are subject to a defence burden of
proof; this is because statutes and regulations are presumed to be valid: Katz Group
Canada Inc v Ontario (Health and Long-Term Care), 2013 SCC 64 at { 25;

Reference re Impact Assessment Act, 2023 SCC 23 at § 69-75.
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[18] An application for particulars is not an alternative procedure for obtaining
disclosure or production of evidence; it does not require the prosecution to provide
details about matters not germane to the trial of a case. Given the wording of some
of Ms Wells’ demands, it is important for the Court to observe as well that an
application for particulars does not require the prosecution to offer legal advice. If
Ms Wells wishes to obtain legal advice, she is fully at liberty to consult counsel of

her choice.

[19] Of the very many issues raised in Ms Wells demand document, only two

will be germane at her trial:

o Was she required by law to complete a safe check-in form?

o Did she intentionally fail to complete one?

[20] In grappling with these issues at trial, the Court will assiduously observe the
presumption of Ms Wells’ innocence, the proof-beyond-a-reasonable-doubt
standard borne by the prosecution, and the need to consider all statutory and

common-law defences available to Ms Wells based on the evidence.

[21] | find that the prosecution has already provided sufficient particulars to Ms

Wells. Accordingly, the application for particulars is dismissed.
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[22] Although the prosecution provided this particular to Ms Wells without the
Court having to order it, | believe that the Court ought still direct (1) that the
particular be entered on the record (which is carried into effect by the publishing of
this decision), and (2) that the trial proceed in all respects as if the SOT had been
amended to conform with the particular. This complies with § 587(3) of the Code,
which sets out the procedural effect of particulars once they have been provided; it
seems to me immaterial whether the particulars were provided by court order, or,

as in this case, provided voluntarily by the prosecution.

Application to quash the SOT

[23] Ms Wells observes accurately that the prosecution did not meet the 30 May
2024 deadline set by PJP for the filing of a response to the application for

particulars. The remedy Ms Wells seeks is to have the SOT quashed.

While filing deadlines must be treated seriously by all parties—as filing
requirements are orders of the court, not merely requests or invitations—Ms Wells
has not suffered a prejudice. In fact, she has been provided with ample particulars
by the prosecutor without the Court having had to order it. A charge should be
quashed or stayed only in the clearest of cases. This is not one of them. The
application to quash is dismissed.

Atwood, JPC



APPENDIX A

24 Hix Mo, Bo4E372

Provinglal Court of Mowa Scotla

Bisbwiar
Janics Wels
Applicant
Al
Hie hMajesty the King
Reaspondant
D¢rmind For Particulars
Hiatory

v Jamice Wells was issusd A travel mandate hoket at Halifax Airport by HRPD police en
Mov 27, 2021 for allzgedly refusing to Fill out theTracking Travelers to Nova Seotia
form and was canvicted on Fabruary 28, 2023,

»  Filed for Appeal in March 2023 and where her appeal was UFHELD based solely on
her ranscript from her triial in provincial court agreeing that the groonds fram which the
appeal was baged, refizal 12 glve leaway to salf represeniatves, reasonable
apprehension af blas i the form of errors in e application of law, wad fot mode aware
of her nghils and was damied b right 1o grivacy

¢ Justica Campbel issusd a court ordar for the matter to be sent back to Provinzial
court thak was used la got a hearing for padiculars.

& Submtted a pre-trial application For Particulars en January 9, 2024 But L went
unanswersd ontil the scheduled tnel date on January 20th 2024,

s U January 28, 2024 the Crown Allarnay proposed 8 deal betwean a hearing for
particulars or g plea of guilty with a reduced fine {$134 from $2422.50),

She requested the Motlon hearlng for Particulars which is set for Juna 27, 2024
This sulrmission cantains the pefected particulars certaining to the Tolldwing: T he
kg inlalive intent of the Health Protection Adt and its application, comprahending the
ficket and Ihe sharge as wall aa the Tracking Travelars to Nava Scotia form,




Janles Wells, represenling herself ebsorvas,

YWHEREAS the Isat appearance in the provincial court was deemed unfair in appeal to the
Supremsa Court of Mova Senoba,

WHEREAS the rules for defenae hewve not been made clear for salf- represanted indivicuals,

WHEREAS Janice Wells is in possession of a2 court arder from Justice Cambell of the Supreme
Court for redrlal In a contest outlined In Rwle 7.7 1) Fundamental Ciyective: The fundamental
offactire of these Fules i o enstee el cases in the Prnvincial Cowd of Mova Scolis are deafl
With fairfy, reasonatdy snd afficianty;

VWHEREAE The Heaalth Pratection Aot (HAA) discusses reasonablansss of the rastrictions
[FHO) ahall be no grealer than are [eas Ay required considering all of the crcumetances
WHEREAS the HFA discusses the reazonable limit of rights allows the inguiry of rights as a
watug that must b2 conslderad,

WHEREAS the Burden of Progf is on the crown to prove the PHC applied to Janice Wells,

To be clear. there is ng imMention Lo submit a Constilulional challenge: but in preparation for
argurmants for trial whers this charge is heard in slatutory ceur, dghts can be discusssd
because the statute involved discusaes the topic of rights.

therefore demands from the His Majesty the King in Right of the Province of Nova Scotia 2
furthier and betber staternant of the Srown's dairnis), as followes:

FART | HEALTH PROTECTION ACT, REGULATIONS, PHO, PERSONAL HEALTH
INFORMATION ACT and GUIDE TC HEALTH FROTECTIOMN ACT AMD REGULATIONS

1. Under & 2 of the Health Frofechion Act (HEA ), what specilic critena was used lo detennine the:
PHO was regsonable and not resfrictive”?

2. Many sections of the HE4 and the Guide to Healih Protection Act and Regulationa mertion
ordlars belng esued 19 "8 person” “the parson”. “any persan” or 'class of parsons”. Thase
phrases are menticned 174 limes. K the legisiabion demoenstrates that orders are to be issued tao
individuals please dermenstrate how and by what legal machanlsm any PHO could be [seuad, ac
it was done, o all rezidents of Nava Scoba?




3. Concerning the Personal Hoolh tnformation Act {RHIA]  which section of the HP4
leqislatively sanciions the ability to demand any person's private medical information by non
custodians?

4_ Which section of the A#P4 or PHO exprassly sanctions the collection of private medical
infarm ation, in paticuler, vascnation status and prevalls ower the PHAT

A. Under =.2.1 of the FHG November 17, 2021 states a 'pesce officer’ has powers to deny any
pargon entry 1 Mova Seotie aulhenzed Dy 6, 45 of tha HP4, however the slaled section refars
anly b a ‘medical officer”. Pleass clarify ihe discrepancy.

. The wiitten PHO glates in PART Il ENTRY, ISOLATION AND DUARANTINE
FECUIREMENTS page &
5. 2 Effective 8:00 a.m. Novamber 17, 2021 all pemons are probibied frarm
artering Wova Scotla, except as slatad kerain or 521 Gut elsewhars | ikbis Crder.
however the court uees the date when the order was published in e Foval Gazette Part 1
Wihlch |5 the legally correot eflactive dala?

7. Whet 15 the defintion of the word requirement’ used in the wntten PHD deted MNovember
17th, 20217%

4. Whel qualifizationsstandards/destgnetion doss the BHIA ragura b be able 1o be g cusigdian
of an agent of a cuatedian of persoenal heakh information?

#. Lnger AHA according 1o the definilion of & clestodian ingluged amang others; any other
individual ar organization or class of individual or class of organizalion prescribed by regulation
as & custedian. Whal prescribed regulaiion desigriated the camplance officer (o be 8 costodian
of an individual's personal heakh information?

10, Wag the Coempliance Officer acting as an agent af a custodian?

11. What wera the protocolz oullined far the cham of custndy for the handling of my persanal,
private health information in all the oplions given 1o ravelers?

12. Under the Confidentiality Regulations made under Seclions 74 and 106 of the Healih

Pratection Act:
Securlty of Informatlen 3 Personal infommaton or businezs information that is
acceszed by a medical officer under Section 15 or 16 of the Act ar the regulations
or is ctherwise recaived by a medical officer muat be kapt in a secure locabon
that s accessibla only by a medical officer or staff authorized by 2 medical officer,
was the: Compliance CHficer deemed 35 an autharized staff by an OIC and what
was that OICHE?

13, Did the Complience Cificer have power of detainment?




14. Under 5.8 and 14 in the HEA, where does 1 state that the CMOH has lagislative powars?

15_ It appears hat “orders” 1o individeal pecple who show signs of illness that could polentially
be a communicable disedss san be msued: howsver, where i the statutory pravislan b areate
laws whigh are applicable to evaryane rgardlese of health slalis?

16 Additionally, where ig the legal abligation staled for individuala to 9oif declare, gelf isnlate
whan ravaling?

17 "Tracking Travelers te Mova Scotia” form issued at Halifax Stanfield [rernationad Airport was
Raviced in Saplembar 20041, Pleage explain the nature of and reason for the revigion and waz i
putdished in the Royal Gazette Pad 117

18. What =ecton of the HFA provides the legal authority to ovemide my makbility righta, 8
federally quararteed fight and resticl my moavement within Canada?

189. Conceming the congtitulion and purisdiction of the provincial orders authonzed under section

32 of the HFA, the PHC never explicitly staled it was pperating ooder 533 of Ihe Chanes.
Exception whare axpress daclaration 33 (1) Fariament ar the leqisiaiume of 3 province
may expressy declare in en Act of Pariamerd or of the fegistaturs, a5 He cage may be,
[hat the Adt ar a peovisiorr fheraed shall apserabe rodvathaianding 2 provisias includad i
sechion 2 or seclions ¥ to 15 of thizs Charter. and

{7} Evary citizan of Canada has fha right fo entar, mmain ir and lsave Canada. (21 Cvery
cifizan of Canade gnd every pereon who hiag he stafus of 8 permarent residsn’ of
Canada fras tha right: fo mova to and fake up resfdance i any province, and o pursce
e gaimieng of 2 frelhood i amy provivee.

Which saction or declaration was made 1hal affectively ovadurned the rula of law in Canada?

20. A news relmaza by the Nova Scolia gnuernrnentdated May 15, 2021 htled New Travel
Application Process piios:
Inchzales thers was an appllcatucm prncass f-:rr am'wal In order o tra'u'al "-".'hare Wara the pubhc
suppnsad b accase this procass as it is nol indicatad on ke rews ralgaza’?

Z21. Wy, wien | bogked my aivine boret, was thens no apphcaton for approval o ravel?

22, Mobce somstibubes. per Joshee Fichaud, “aponsng that person al the scang, when the
offender aotoally is iforated af the Order and ghee an cpgortumly fs commgy bafore suffarng a
Eanciian. This safeguand cannad be oimumvented by 8 deemed construciive nodice . .* Natice to
unspecfied racipients in the written fomm was and is nol kegal notics thal the PHO applisd ¢ me
mar did this take place at the Halifax Intemational Ainport. Mo order was issued 1o me in my
name. \Where was the nofice | wes supposed to be grven of this requirement?




23. Where should | have received my notification of the changes to the onders? If those that are
obligated to enforce these orders are unfamiliar with the procedore b ba lollowed, what clause
ar section of the HPA. Regulatang ¢r PHO autiines my responsibilily to ensure thay follow their
procedyres?

24 Where is the pravisian irn ke HE4A ai its regulations to publish the PHO authorized by the
CMOH in the Royal Gareite Fart I?

25, Whiat was the procedurs Ihat was used by tha Mova Scotia Fublic Heafth Agency when
publishing the PHO in the Royal Gazette Part I7

26, What ic 1he detinition af the wond "ordar” ugaed in the writen PHO dated Movember 17th,
20217

27, Whara doses it reside in the hierarchy of legizlation?

28 Actording to 5. 38 whara tha judizizl arder has the shilty te ansure compliance of the
original order by 8 medical officer made under 3.32, which kird of order, medical or judicial, has
rrre fonge in law?

2%, Where was the ofiaial source for the PHOs made available for the public to infarm
thatmsslves?

20.5.53(2)a) says tha CMOH may establish a2 WOLUNTARY immunization program.
Howe then can an individual be charged with failure to discloas persenal, private heallh
infermabion ralating 1o 2 VOLUNTARY maasure’

31 Does the Crown assed that the condilions wnder which travel within Canada wsere
prascibed wans valuntany?

PART Il TIGKET

1. Thiz Schedule 48 1o the Summary Offence Tiskels Regulations, W5, Regd 28120717 outlings
the charge for failing 1o comply”™ is 71 (1)
Part l=—Dizasses arnd Health Hazrsrds

1 Individua! fafimg fo comply with Fart I of Acf or i
reguiaiions or with orier made wndar Fad | of Act
{Emaciy)
firsl offence $2922.50
saod or subsequent afftnce BT 62250




Howeever, listed an the ticket indicated 71 113 {b} ¢f the Health Protection Act as the sounce for
the charge, Which saction of the HES the Regulatiens ar the PHD indicates which statad
legislation prevails?

2. Conceming 1he summary afense tickat, in quaslion cbkes the offenze as Tailure to campdy
with Fart 1 of act or regulations or with order made under pact of act (refusing to complels fom
under Heglth Prolection Act). WWhich saalion in Pat 1 of the HP4 does it owtline any requinamant
te fill ot a frm?

3. Which sechion of Ihe HPA ke Ragulations of the PHO whera it s pecifias the ofanze andar
F1{1}b) Janice iz alleged to have committed?

4. Which is the approgdiate charge For the information that was laid against Janice Wells?

PART lll TRACKING TRAVELERE TO WOWA SCOTIA SAFE CHECHK-IN FORM

1. What isfare the OIC #(s) prescribing the Tracking Travelsrs to Mova Scotia form?

2, Wmhal are the OIC # explamng the formes for isaving an order under saction 327

9. Wias the form Tracking Travelers o Move Seootia issued in the Royal Gazete Parl |17

4. The first sentence of the form states:” People aveling frem cutside Mova Scetia, FEL and
Mewfoundland and Labrador may need to sell- isolabe upon arival in Mava Scotia based an
vaccination status and tesling.” Janice Wells tested negative when leaving Yukon Why was this
fact ignored upan ber amival in Wowa Sootlay

5. Tracking Travelers 1o Mova Scatia form indicates that the collection and use of Infomatin |s
authorized by sections 8,15 and 50 of the KP4, Please provide where in thess sectians the
CMOH nas authority to demand personal, private health information given that 3.2 of PHIA
opedks of the right of the ndividusl 19 protest et personal healih enfarmation and 5.7{1)
indicates privacy af parsonzal health infermation is paramaont and the purpose of the A itself?

B.The defitltion of the word “isalation” in e AP £4()] must have a communicable digesses or iz
infecked with an agent of a communicable digease to remain separate from pthery Which
prevals: tha deflaitlan Intha acl ar the PHO?

7. Concerning the Trackirg Travelers 10 Mova Jcalia form states, o antar Mowva Scotia All
mrawvelers coming from other Canadian provinces and temiteries must complete this form so that
provincial gevemment officials can corfinn you are fallowing the law’™ What 13w s being
referenced”




& There are two lerns used (& deecribe the form that Janice YWells iz alleged to have refused 10
complete. The beading on the form is Tracking Travelers to Mova Scolia yet when exampting
thase traveders from NS, PEl and MFLD and Labrador who had not traveled outside hose
prowinges in tha last 14 days the form iz eferred to @5 Mova Seolia Safe Checke In form. What is
he explanation for this discrapaney and confien which bam is l2gally comect?

@, If Nowa Scotia Safe Check= In form is legally contect, whiat are the GIC's thal gave legal status
to the form?

1. Tracking Trawelers to Movs Scoba form indictes Thare was a facl sheel available fram
besreler abaff. Which parts of tha govemment's procedure were legaily required bul net followed?

1. What infarmation was on his fact shast?
12, Are you able to provide 1his facl sheeal?

Signature
Signed on Aptll 30, 2024,

(] Fi A
. A L1
£ |'.-{,"|l.1"" i

Jarlirpa’}ﬁu‘allz
Py




