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REDACTED TO PROTECT INFORMLR PRIVILLEGLE



by vhe Coume:
Dptruehinceion

I1] This decision concerns o claim for informwer privilkege. | have addeessed the
procedural aspects in accardance with the Supreme Courl of Canada decisions in
v, Lepert, [ 1997] S.C.0. Ma, 14, Mamed Peravur v tsieosnar Sh, [1007] 5.C.).
Moo 43, o £ v Bawd, [2009] 5.0, No. 32, | have conductod 1o b enmara, ox
peate proceedings - a pre-irial oo a “lirst stage” heunng. The ~lirs stage™ heaning,
3l which evidence wig calbed, deall with the merits of 1he prvilege chaim. These
are my reasons on the “last siage™ wsue of whelker a clakm af privilege has boen
male gut.

[2]  Fwill nole that the "sscond stage™ in  privilege clim occurs il once it has
been delermined thal the claimam (s eribed io the prodection of the privilege, the
s of “inpoccice M siake” ansen, These reasons do nod sddeess innocence at
stake,

dpforauer Privilege

131  The rule of infonner privikege kas decp roots. 1t is'a class privilege. As the
Suprens: Coutl ol Caasda stared n Leiperi:

A court contadering this MBsoe must begin (rom ihe propasition
that informer peivilege s an anchent und hallonved protection
which plays a vital role in law enforcensent. B is premised on
ihe daty of all ciipens 1o aid m enforcing ihe law, The
duschasge of this duty cames with it the risk of reirsbsbon from
Ihose ipvodved in crime. The rule of informer privilege was
developed 1o prodect cltizens who assis in law enforcement and

1o encournge oliyes to do ihe same, . |

(4] In R v Berror, Dinaie, ), obsorved thw "Police rely henvily on informers™
mnd described how the informer privilege mile works: "Because of ds alemost
sbsalute natyre, the priviloge encourages other potential informess Lo come farwaind
il same asawrnnce of prolection againg reprizsl. A mote Nexible nile sl would
leay e disclosuse op io the discretion of the individaal tninl fudge weould ok



tnformers of thas sosurence and sap their willinpxss 1o coopeate™ He
encapsulaicd the close to alscdube noture of the privikege:

The jensprudence esiablishes thas the idemity of polkce
informers 14 protected by 2 nesr-absolute  povikege that
overndes the Crown's general daty of disclasure to the defence.
Thes privilege is subject peither io judicial discrction nor sy
balancing of competing imterests (abthough qualified by mn
"imnocence sl sake® excepiion), .

[5] 1 will discuss v dow govering the rube of informer pravilege baier in these
PeAsnS.

The Lene Goveuning the ~Fles: Stage ™ Privilege Heariig

|6] In Feucowver Sum, the Supreme Cown of Consda esablished that » priviege
claimn is 10 be hessd fn conmtra with only the claimant snd the Crown prescnt.
Linder mo circumstances are ihird partied vo be pormited o aiond the procceding
andl “even e clamm of informer privilege nst pol be disclosed.™ The Seprome
Court held shat as the prvilege heanng nvolves the “simple matier™ of
determining whether the climant is entitizd to the protction of the pavilege. no
ane clse will have unything of valee to conlribsite to that determination, amd
funbermore, permitting thind paries (g, the media) 1o have standiag at the
privilege hearing “vwould seedlessly inerease he tsk of disclesure ol the identity
of the conlidential informer,™

[7] Defonce counsel pre nof permitied (0 sdtend the “fma stage™ privitege
hearing. An occused and has or her counsel do not come within the “cincle of
privilege™ and ‘are not 1o be made privy 1o “what infotmer prvilege is mcal 1o
demy thems,"® This ks notwiilstanding the fact that the accused fhicos e jeopands of
n eriminal conviction pnd ils consequences, enjuys the Aght o full arswer ymd
dufonce, i# otherwise entitied 1o be prevent ai histher trial (by vhwufmﬁmgdﬂ
al the Crionioe! Code), and hias & constitutionally-protected righl 1o disclosare.”

[B] It is = error of law io pormil defence counsel to atlend the “Tint stoge”
privilege hearmg ondd hear evidence that would end 1o revoal the identity of the

claiming ™



(9] When the “fira stape™ b wnfolding, Delence covmsel will be Himied to
prod dding the wanl judge with sabmissaons on the low and proposing quesiions to
be pin in the elnimond for other witnesses). However, in some Grcunstance,
Pefonce may reccive o redacted wransenpt of tie “lirs siage”™ hearing and wall mot
hisve been glven the opportunity to conbribane submsssions and'or questjoos.
Subject 1o the panticular facls of the case, this will not be an kmproper proceduire."!

(10 The case ko minkees it clerr thel the contnbutigas of Dielence counsed, whene
they are madle, are [or the purpose only of assisting the court in properly assessing
the clsim of privilege.™ The judge reinin 3 “beond discretion, ., wo crafl procedures
when fsced with an assenion of informer privilege...” Her obligation is to odops
“ndguale measires o safogunnd the inderests of the [occused] m consection with
the detormunation of the question of confidential informwr privilege.™"

Crerting e Cliniai af Privilege it Db

[11] Theeloim of privibege came 1o the alieaion of the Crovwn ilkrough the police.
The Crown wire advised thal scmeonc the police had spoken to wal making &
puinllege cleim i relstbon o o stmemwal thae had been token. The Crovn ndvised
me by way of 2 letier that it would be necessary 1o bold s beaning o deal wiib the
privilege claim. The matter has had w proceed with somc urgency.

[12] Unaloseral commumnications with o Jodpe heanng & maler are prohibivod
under the ctlneal codes that govern ibe conduet of kwyers. | owever i this case, o
fandumental prefiminary tssuc that had 1o be determsined was whelher even notice
b Delunce coussel sbout the claim coubd wend 1o identily the privilege claimant
As sinied |n Lejperr,

ol ks oflel dileull 1o predict with conainty swhal snfanmation
might allow the secusad to dentify the infoemer, A detail as
inmbcnows as the fime of the telephone call may be sufficient 1o
permit ideslificotion. |n sich circumsancos, couns mosd

exeivise prenl cane nod 1o umwiningly depeive informers of the
privilege which the lnw accords them.™

[13] The dwty o protect infonmer privilege applies to the police, the Crows, other
coninged, and judpet. The privilese eslcnds 1o say in{oemmtian *“wiich meghd tewnd



10 Idemify an informer,, " and s nat Hmlted only o the informer™s mme, ' 45 |
said al the pre=til:

0w sntisfied thal i b been nocesssn s mooming b
coduct this pre-trial, now only ex pare and f cosowra bl also
without notice to the defence as | have no way of knowing m
ibis paimt whether notice could tend to udentify the claimnnt of
perivilege snd ks my obligotion in law o serupulously prowcy
the privilege and o presume that privilege operales.

[14] [n Fancouver Sum, the Supremes Count of Canado held 1hat =, [whhile the
Judge i determining whether fe privelege applies, all caution must be taben on the
assumption that Tt docs apply. '™ Referencing this edict, the Court inv its Basd
decigion weni oo 10 say: “No one outside the clrcle of pavilege may scocss
infvmatbon ower which the privilege has been claimed widil a judpe has
determéncd that the privilepe doea mol exist or thal sa exceplion applic.”"”

[15] The pre-trinl was conducted In nyy chambers on the meand using & stnd-
nlone recoeding sysicon. The Crown anended with a lawyer For fhe Altomey-
Cieneral of Mova Scotm. Thal lawyer™s sttendance was required Lo addness an ixsoe
kbenifred by the Crown — securmg ropresentation fos the clammant.

[16] The pre-rial daalt only wilh orgamlentional ssues: notee e the Defenis
provided that this would not tend to idemtily the clalmont of the privilege: wha the
Attamey-General would be doing o find o liwyer 1o represent the claimant; and
when o have the hearing - the "first stape™ hearing « on the ments, The Crenam
WS Very circumspect and provided no infonmabon aboot the svidence thal wouald
bz called ad the “Mirss siage” hearing.

[17] A wanscript was peepared of this pre-triad by my jodecinl assistant snd
provided to the Cronwn, Communications between Crown amd ihe gourl were
undenaken throngh hard-copy letiers that were sealed smd hand-delivercd.

[18] Priorto e hearing on the merics | retsed with the Crown the issise of walf
attemdance, that being the court clerk {my judicial assistant) nnd o deputy sherifl. |
wits ndviged that neither the Crown nor courssel Tar the claimung had sy problem
wilh these tristed members of courtrosan SLAT boing (rresem.



Notioo o Defence Comvsed

[19) Once the Cronn vas able o confmm ihipugh the palsce thal notice would
et tened o idemily the clobmam, Delense counsel was ghen noteee. This etvisred
after e in comerd, @1 povle pre-trinl and belfore the fe cowern, v parie firsr
stirpe” lwanng. The nolice idtuc tha had 1o be addressed in this case does mot
uswally orise bechuse in most privilege-claiin cases, the Delenst already know
From the disclosure that the police have veed source inflormmbon in thew
imvestigation, mising the possibifily of on infismer peivilege isue. In Sas/ the
w3ue of nolics 1o delitnce cownscl about a claim ol infarser prvilege did nit canas
up becise ihe source’s identily and all infommation they provided 1o polie had
already been fidly disclosed so the accused i e noemal course of Crown
disclosane,

j20] Maowee in this case, provided by e Croom to Defence counsel, consisted of
@ kevier. eopead 10 me, which endicmed the followang: there b “p potemial witness™
wha 18 making an informer privilege clnio; there was o pre-trial (refiemeed 1o as 2
meeting) the day before an an in cimerr, ex parie bagis; a leanng o be conduscied
i comsery antl ex poaite o axdjedicate tlve privilege clarn has been schedubod; el
the conin is offering ihe Defence the cpporiunily to nkeke sulsmissions on the law

reling to inbomeer privilege and the proceduse(s) for adjwdicatimg the claim and

any  queitlons “you would wish Iler llondir B0 pose 3 the polentual

witness'privilege cloinamt™ The Crown also incleded with the nolice cases thas
sl been provided to me, cascs | had refewred to al the br caswers, ex pavie pre-tnal,
amil three artiches oa infonmner privilege fhom the 3004 Masonal Criminal Law
Frogranne.

[21 | The Crown also advised Defonce counsel that they anticlpated forwanding o

redocled version af ibe A cosmere oy peuve pee-triad lenscnpl, “if this con be
disclesed lolkwing cur rewew.”™

Fdeferrce Frep

[22] PPreor 1o ihe privilege learing, Defonee coungel sent o submission to me in
ihe fewn ol a letier making e following posnis: thal making 8 meanmnghol
sehmetision was very dillieudt s Delence was “opersting in o comiphete vatpwm™



bocmise they had been provided with “ne efermalen al all, even B the broady
strokes. perinining o the mure of the wilndss or the information the wignesd
claims 1o know™; that as a nesult, the Defeoce was relying on the Court “1a aply
thie lew ond determine, for the most pan, spproprione quosisons o pese”™ The
Dreiewee referenced the Supweme Court of Canodas decision in Bong where having
a redacted or summariasd verdkon of the informatron prossded by the cluvan
ershles the defence w0 recommend specific questions for gse ot the priviiege
hearing mnd permits defonee to decide whether it wouldd be useful to reconsncnd
the appointmeal of an aorkus cieloe 10 adss the count i making the prvilege
delcrmsnation.

[23] Defence coursed wenl on o nsake submissions thal drew their subsbnce
freem the governing jurisprodence. The Defence noted that the threshold osee s
whother the claimant qualifies 33 an infonmer and framed a gedes of guest o
intended 18 explore Uee nalure of the clalmant™s relatonghip with police. The
D feree pomnted out that enly & confidential informer con glainy the privilege: an
agent, acling of the direction of the palice, cannet. The Delfence wanied the
Following issue to be explored: Did the claimant provide informntion to ilw pelice
on Lthe explicia or clearly underitood condition that their name along with any
ientifving information would net be provided, an uidesianding that in the
Defeme sibmission. “must be commonly held by ibse police afficer ond the
cladmand ™

|24] The Dobence concluded its submission with (he fallpwing;

o lresumaldy the piocedure of the bearing will be such that (he
courl will be pware generally of the type of informatian the
claimant ofleges 1o have but not the speeilcs. The knowledge
obtaiied by the oo may lesd o ik conclusion the o
summary of some ot shoild be provided to delense cither
before this issue is adjudicated so fusther submissions moy be
made or in the ovent the claimant i3 foand 1o be on informer. L
could alse e e cate hal the Court finds e sppoimment alf
an guticud corl mppropease, I W imposdible o make



mesning ol submissions on cither of those optioes provided for
i B! with no knfoemation & aldl aboud this applicaion

1251 1 rexponded to Defence coonsel in o lewer | copicd o the Crown. In
responding 10 the parsgraph sbove from thir Delfence subaiission | aoked, relerring 1o
Heve;

v e fhe Saupeeme Cowt of Canadn said e [ollowing: “in
onder o protect (bese mlerests of the accused [os discussed in
preceding paragraphs], (el judges shoold adopt all reasonalie
momsnes o permill defense cosnsel o mabe meaninghsl
submisgions mgarding whal occurs m their obsonce, Tl
judizes kave bosd discrelion to crall appropaise procedures i
this repasd ™"

[26] | sdwised delee cownsed that | bad made mole of their submissions and
would “be mindful of thern as this maticr proceeds” | also indicated: *.... | have
been provaded no informsalion concenang any of ke padticulors of the clasmant's
opplication and iberclore have nodhing o assisd me ol thas poant in erfiing
pppeopriaie  procodwics  for meaninglul submissions Trom the Defonce...™ |
expressed nppreciation for whal defence counse] had been abic to prepare, at short
rotice, for may comssdoration.

The Privilege [earing — the ~Firar Stage ™ Hoa'iig

[27] The privilepe heading was corducted v camera and ex et in complisnce
with the Supreme Coun of Canada®s decision in Baad, Howas reconded on a siand-
alome recording yysicin

[28] The Croven asdvised ot e stan of the *lirst stage” hearing 1hat, &8 it had
sndicated in the pre-tnal, the chmm of privilege was besig contested: the police and
ﬂml:{.'m'n'ndlq'm:dﬂu:hlmm:hl*l:qm'ﬁwuhuﬂﬂhulmminh
final submission the Crown indicated it wos taking o position om the privikege
clains im light of the evidence of ane of the police wilnesses, evidenoe that 1 will be
reviewing shotly.



{29]  The evedence on the meriis af the Prvikeg clamit eamie fram ibhe dlwinuini
Fhe Lrsvn Called three palice odficers who had cosingt whh the chamam i the
relevant jamse

[30]  hwas agreed by the Crown and ihe claimasi’s lavyer that the clainaes song
the crus of proving the exisicnee of the privilege on a halane: of probabilices, T
Fare wvoas not in Sigite.

e Cliainmaar v Evindmes

1311 At the relevant time,

The claimant was bnividn ¢

untiear to me wheiher tlvis was a choice or whalher ilie omportiniiy was mever
pronviied: the chanmomt (oeifed dhia
linnf mnalvsis, notheny tams on (kis

[n ihe

]
t43] The elaimanl docs nat recall any of the amesting officers iling 1ofabos

ihing seher than -
341 The calmant ool i< tha thers

was & Justice of the Peace remand hearing that led 1ol being held in cussady
awel 1he swaekeond until appearance in court on Monday - canned have Been
corrgel aboul this a

[(3%] Whale i 1he holding cells Inte @ the oficnsoon om -

chnimani recglls Cat ‘:.i'll.'g e eaming 1 }-r-an-,l. sl Lieveris [roi

a1 pnioe arresl, [he cliiimanl lestifed thai Cs. Sscvens wamed 1o know hnd
'.':.'l flee
Rl |

sty ik fanmation about 1w scpwrate, specilic crimes
The: claimang Il:!-l-l"ln:l.'-'.-:l:-:l Cit. Sicvens
1 oot 1™, Accarding to the claimand, T, Sicvens snid someoss winld
be Iy o *h‘-"l ihe morning abon these malters, thal is, the moming of

Bl el




todel police

I 1t clviman testfied Can Sievens 1otd [l ".'-'|LJ‘-.

wwotild b2 Kept confidombial :.-u,-.-.ur.nh'. nod have 10 tessly bl SOl

[36] The claimant recalls thal betwesn & aan. and ¥ am. ﬂlq“
1o ens cone by again o sccl I tostificd that he wansed 10 knaw | Vi

willing 1o 1alk 1o 8 nolice i.'l'!!'ll.'|.'r-.l.".|1lll.'ll- sgid ves, but =l dida"t Kndw it i
vaudd go [urither than that,”

(371 During [l in police cells, the cloimmnt was not doing wrll—

B i o the claimand’s evidemee thal whes

[38] On cross-examimation, the claimant indicated Ihnllwas pssessed o the
police station by EHS and wken 1o the hospital. Once back al the police siation,
wWas glven

[39] At first the claimant testified that the exchange with Csi. Stevens was e
last Hine the clekmmnt saw libm, Another police officer, i McNeil, armved to lake
B o However, later inflircct examinztion, the clalmant said that O
S pevers :r,.:u_-.:.:.;]-p_: e AnLerview room -'-'-11:- asked i rocalled Ca
MeMel snd Csi Pamy Winterss cscostingJJi1o vhich i eesvwered: “Na, bue |

(40 The claimant testified thad bots Cst, Slevens and Csl. Mol ol b
I identity wouald be protected i ntked w p-rll'.-'.:.- sald that this “allecied
.:c-:i.-a.|-;1|; 1o inlk to the police] one hundred pereens. | was willing 1o speak with
ther a8 bong a8 my safety was the first conoern and thas omy infornmtion that | had

givew [0 them was not going Lo be relsased or used in any other Wiy Cxcopl in Jus
thesr snveslighison.”

(41| 1 owas the claimnnt s evidence flat Cu. Mehei] a5 ::'.|! s Une Inberv s
oom ke identity as n spurce of information e the pllice would nol be

dintloasd 1 anyone. The clabmeant izealls this accurring im the imlerview Focm just



before be gioried the inberview. Cxl Molicil hod been el ol 1he ream by nnd
returned at which tme, scvording, wo the claimant, he apologized for keeping [l
walang, wld.r-’h-'ir conversaiion would be video and sudio-recordod, and then
sald that “wy statensent voouldn'y be ised in 3 coun of low.® Asked haw :-:urr- s
that Caa MeNeil said thas 1l ihe claimam respanaded: “Alinast positive.”

[42] When the claimom pav geaLement 1o st Meheil 5.13.-.-.. With
thinking that S just wanted “these guys” (o leave I jst wanted fo
give them the i:.ﬁ:rmllm\E had. [ described mutivation for iolleg:
“"Obviously the person who birt & Few poople - | wanted o help anywuy |
could...” bu st think it would come (] being sought 2iter as 2 potential
Wibness ewtl fred tho [l ves lelt
nervous while givin staveniert [ soid [ b s I Bad difMiculy
understanding Cst. MeMeil during she interview and charad difficuby stz ng
o ake

[43] The claimant tessificd it betieved Jll densivy would be protecied und
ot divulped 1o anyonc, [ understood vas providing information solels 1o
nsscsl the palice in heir imvestigation ificd that both O Sievens and Cxi
MeMesl gavei these assurances.

|44]  Although the climant said on dinecs t":nu'-lnilinr.- had w0 cowersalson
with Cst. MoMedl a5 they went upd-l.uiu.-luh:r teitified he assured I ot v ar ous
Junclures I|1=|-. sdemity would be profecied: an the stairs when he was csconling

B 12 the micrview moom and in the interview roam itself. The cloimam IYE
unddersioodiiilivould not have to go to court in relatbon to the statement that Cu.
MeNeil was aboiat bo 1ake fro

|45] The claimant was asked on cross-exumination by 1the Crovn if Csi Sieyens
ever wed words such a3 “informer™ or ®informan™ or “source™ and 23k M. e
had oot IIcsineg i be wid B anything shey ealkgd sboul wookd be
'-."ﬂ'nﬁ':'hﬁi-ﬂ- wis asked iF Cui. Spevens had lu-’-d. anyibing S soad 1o cther
polkee ofMficers would be confidential andi seid, no, ko had not soid e

[#6) I was the claimanl's evidence |h.-|F had been assurcd by balkh Cst
Staveny and Cst. McMeil |h:.|. would mos have to vestify about anyiinglf] wid



dhicm. I cotcd [ cvidence by saxing: =i anybody fmds out | gave ihis
sintoriciid P &% good a8 deaxl,”

Ot Grew Srevems

[47] Csi. Geeg Stevemt kntw the clasant befoe e had st ened
I ;= ubecoucnt ocession while warkeng a night shift, ke
Pt pullslover Lo speak

{48

i Ost. Stevens” evidence thul be had o deulings with the cloimant on
1z Furiber teshified thal he Bas néver dscussed 1.'.'|'.1'-
the coomediiiiEays he aed about

[47] Cat. Stevens was ol the palice stalion -:-Fm wad worrking, o 4

LA = B, Enalt. AL oo | E40 o he B RITERLED fo Thi L'l'llll-ll:l:' giniyoan

b he did mot see e claimant while ke svas there. e did not Know I.I'l.'ll.q'n'.:..i-
[Tey

even in custody 31 that time. | e estified tlhiere was no '-'I-'.n}.-tq.mld havie Soon lm
froen the cedl block whees [l was being beld

[50] O Stevena bextificd (bt e has never eviemtded the  prolection ol
conldentinlsty o the claimant in relstion o the muu.n.'l".-!.;'ru-h' io Ol Mol
shoul mor $id e ever el that [ would mot lave 1o testify -I.g.l:-'-'li a
sistemenit abowt them, However ax | will describe, Cn, Stevens did have a more
geneml diescussion with the clzimant abowi providing conlidentisl information b
e pdice

[31] €% Steverd’ [irsl contait with the clamand was whea he urrcl-l:nl.!- kA

T-I-: did mot coquire [ to be o witness and never wak a statement
oo Chy crosgexamiinotion be tostificd thot he had 1 convwenaibiv l.'!i'.|l.-

aboul beconming en informer; he exten Lhe benel of mformer privilege he
sk, “in gensral™ and not with respect 10 3oy particlar invastigntson, Al that tme
he says |1|: eold the clulmasn that i privwided ham witk any Information i would
e reled :-u-nl"ll:l-:'nlilli_:.- mnd identily would moi be revealed. IE was Cs
Stevens” evidence that b wasn'l looking o any i{sc information &t thal lime;
s owrtane 1o ol ke for Tituire relerence r;ﬂ:‘luﬁd bo speak 1o a police

ol{icer.™ He detcnibed 6 s "kind of mppor-buslding™ ithnl the police do in cese e




pihiy wli wansE 1o Epscal b o palefd GlTsar my fhi Tansme ol soovhiifniisg 1hes
kI

[32] On a subseques occmsson Csi. Sievens, working a shili waib a pastoer, saw

the ¢lamant outsede & nkilmg I:--..'r-d pualbed avar (o ok o [ v alygi

W owag an allbrevised cons eralenit Beeawse Ust. S0y enis

Coi Slevens
8 Slevens mive il elamiiami
Find &g & 1ol o Sl v, e el oo onsimdd thal ehed ¢l minaang |1I|L'||I CiERL]
hin with usefiel milomuation nbowd gomstheng. [le dostiflied that be wonld have
given i infonner privitege -u'.- had cosne forward with any informaton. i
gl he prabably assnoassd l.l'-- on ilwE sEcasehn ihar asy |r.|-u|:..|:n:|;|-

prasided wotild he Lepd vnlidenice

li'El_lj Csi Sievens conlinmed o orost-sxwminalion thar e overse @ the
clpbmam was an odler of the opportunisy o be a1 conhdential police inlormamd

-

whaes. identity' and mlomation would nol be disclosed. Thore were e dpecilics
s (R TR P |

Cut, ey MYl

[2d] Cmi, MeMeil's only comiact with the clalimam  nas |_ i

lesilied s going 1o vhe cells with Cst. Pam Winierss and escoreng the claiman| (o
the swiervicw ragns. | e hen condocied a vdeo asha=recarded mtervien '-'-'il'-

F55] O Mol vwas ¢ beaad bnwesbipolor sn red&lEon

laimant afler reesiv g tnformaticn that the clainant kriew somethi g Ao the
s efforts Lo track dlie elpdmenl down lad bneleded enlling

will &

Denile e

ralked O Melvieil in edvise that
i Eirdimant wad in Bookind ak the police atson. Ca. MeNel conlinnedjil vl
b hichd oy emigln and nasde o plan 1o |.'-:l:r'-'i-:-'-l'-: ncwl day. He had no enilucy

il bl ol e befion

{568 The noxa l'.'ll'il'llll';._'i: L &licNel enlrbed Lhe aldndance of T3

Partn Whenferes. Théy wenl b $6e the cleimand in podice oclle andl slthaugh 4

i el e 2 laEmasl o

Yehod canmol call the pretisd wonk: he w-ed b2 21y« I wronid fave 1l



lzsmanmt he wamicd 1o @k o gy investigation. 1l 1esicieee] b
wenidil ned heng od aovthing 1o the claimant aboul wisl nyestagalion given e
potcndial thal aikher detalinees [n cells might overhear. [The conversolion was very
brief. Csi. Meiedl made no notes of 1.

[57) Cs Wingrss was not invobved in Cat. MeNeil's investigation IR role was
10 acoanspany Csi. McMeil and the claimant 1o she inerview roam and monitor the
suoteimril- 1k ing.

{58} Cai MeMeil docs not rocall she elaimant being roluctant abount speaksng 1o
hime He had po dificatty geisingfuo agree 10 go with kim to an interview mom,
I testified that he is “certsin™ he déd pot exiend any nssurance of confidentiality
or s would not have 1o testify. He did not keow wha [lllmight el him. 1
Cat MeMeil's words: "1 would be Sillizul for me 10 entond confidentiality when |
diin't know '|.|l1.|::l.-.|.'l.\ going o tell me,"

[5%} I was Cst McMeil's evidence it he has nover moade a promise of informer
prrvilege 1o anyone housed in celly

[60] Tiwe vealk po the inderview room vens shoa = in Cse. McMeil's estimstion, less
1han M seoonds. Ot MelVetl had sasd noilving 10 this point about wihad he wanted
ia ik abowd with the clalmant. He decs not recall any conversation disting the
esoinl. He does not recall Cst. ‘Wintorss saying anyibing 0 the clsimant. C,
MMl dods not recall snying anythimg to the claimant when they renched the wop
of the siatrs and enicred the ervicw roam

(61 Csi MeMell deseribed arfiving ol the mborvicw fommn ond placing (e
claimant ingede. e locked e door and lell the claimms sloac while he wenl next
door 1o make szue the video-aidio reconlmg system vas wocking, C5L Wimesss
was isre 1o monabar the inlerviesw. Ol MeMsil then miurmed to the Inlerview
room ned starfed the imerview “right supy.” He testified that he had mo discussion
with the elaimant prior fo the stan of the interview osher tham what is shown on the
meeuding.

(G2} The vidoofaudio rotording of Ca. MeMeil's imlerviciv of the cloimant
{Exhibin 1y shows Coi, MeMeil coming mio the interview oo anid udlin;. that
bee i anery For keopieg [ waning. He wifihae “everahing” is being sudio



and video recordedd. He :'l'-!l.llltl.l-'hﬂl . E5 ol i any trouble and will nem b
eharged with any “additlonal offences o anvhing Fke thay” 1ia ROcE o 10y
"B | do want 1o 1K to you about some (Wings [*ve heard that | just want s ind
ol il ey e acournie oF ol ™

163] Atno peint during his interview with the clabmanr, nat &t (e begimning or wi

any sebscquont paiml, does Csi. MeMeil sy anyihing hlbu-l.-l ehe s In he

masle of the interview o chat the claimana’s Mentity will nol be disclosed or (bt
B 0 ot be calbed 1o ot ta estify.

(6] Csi. MeiNedl wanied 1o speak 16 the claimand wivile be had ke chonse. The
recarding of the inlerview shows ol as Co. MoNeil recalls, he had no difficully
commuiticiting with the claimant who had no problem undersianding  or

cownminicating with him. Alibough he did not know (be clainsn i TGN

I o o ocloimant appoans in e video of the interview

I$ consislend wilh Ber Lestonmony 1h::|. Wk &y |.::ri-un:i||.|:_
L L 3

Cel M Hateras

[63] Cst Winterss iestilied ihnt she momitored Csi MeMeil's [merview with the
clabmant on She has no recallection of what she did prioe 10
monitering the imwriew: no recall of going with Cst. MeMail to-see the clalmant
in the halding colls and ne recall of accompanying them from the colls, upsiains in
ihe inerview moom

A Agreed Facr

l64] An sdditional Mt was sdmitted by consen of the Crovwvn and tee elalmone's
counsel. Halifax Regionul Police ‘aflicers vigited tbe clafmant in fasl h-

--"ul that time[ficither denicd e could not remember giving o stmenmsent 1o
Cal. MeNzil the month belore. Hr:w,-l.-n:r..r."ulﬂ the officers if [had spoken 10
podice (as they werp -|.'I'.lur'||ng_-|:||:d. and @s we !u.-:||].|.l.-- ifid), m l.-rnl-.
expeciaiun thay the conversaie would remain conlidendiol



Tl Lovve el Clongvart Dglowaner Privifepe

[67) As b neotes] casbier, infomser pravilepe is “extremely broad and povwerfnd,™™ I
operiies b0 protect e informer from retribotbon and 1o entoursge, wilh the
assupnde of conliduriabity, others 1o come lorvard b assest the police, withooi
Pearing that ibeir identities will be revenled.

(681 Cmece 2 il judge fnds that the privibeye exists,

... complele nnd odal bor on sey disckosure of the informer’s
idemity applics. Quiside the imocence al siake exceplion, the
rulc's pralection is absalute. Mo case-by-case wesghing of s
justification for (he privilege s perminted. Al Enfosmasbon
wilsicly might tend o identify the infomier i profoceed by the
privilege, urd nciiber the Crovwn nor the coen has any
diseroticn 1o disclose s information n any procecding, ol any
Hime. ™

[69] In » decision of the British Columbia Supreme Court, & v X amd 1%,
ppplying the principles Inid oud in Baxi, the judge foind the police were wroag Lo
hav determined s the sosmos could not be o conlidential informant bocams they
were 0 moterind wiltscsg. The Coun held that o all material times the source was o
conlidentinl informant and accondingly, not @ compellable witness! {1}, snbess she
o e walvod the priviboge, or (2) it was estableshed that the evidence el within the
innexcnce ol stake exception. ™

{70 Informers wypically waive privilcge when they sgree w wesufy bur there s
sothing thm prevents tbem “fmen keoping their privilege antil there is a i
decasion 1o veatify by boh tbe informer and the prosecation. ="

71| Informser p-l:i'r}it# can be confirred enher explicily or implicitly.™ It w1 not
autimadle a5 ned everyone who provides infennalicn io the police sequircs the
sinlus of conlidential informant. The Supeeme Couwrt of Canada haa saswered the
guestson ol buw Lhe ixsue |s 1o be determined:

. The legal question 3 whethes, objectively, an (implicit
poimise o confideimiality o be  inforred fom  the



chcanaances. In otsor wonls, would the palice conduct have
b o person inike shoes of the potentlal inlormes 10 belicve, on
reausnabile grownds, that has o her idemny would be protecied?
Relaved 1o dhis, 15 there evidence from which it can be
reasomabdy infened thot ibe potentinl informer belicved tha
tmformasr st vas being oo had been bestowed on him or ber?
An implicit promise of informer privilege may arise ¢von if the
palice did mot intend io confor 1hai siatus se cansider the person
an infarmesr, 30 g 25 the police conduct in mll the
girvuimstances would have crealed masonable expectatsong of
canfidentintity, ™

[72] Even where a cloimant is foand mol 16 be credible about receiving explicit
promises af confidendiality, the possibility of an bnplicht promisc must be
considered.® The pavotal question is whether (he clainsant bug reasorable groninds
1o belicve that his or her infoemiaticn-sharlag with the police will be shickded by
conludentinlity and his or her idestily proiecoed from disclosude,

Anmlysin

73] My snalyiss of the evidence will disclone that | have found seoine of the
claimant's evidemce 10 be relishle and some of it not to b | e saciafed that,
diid nol s or speak io O, Sievens

motwithstonding the l.'lilr'llnll:l'.l--lr_i-hrnuu.}'.
m’*f mm also satsafied than Cat. MeMeil did not either

exphcitly or by inwplication exiend any promise o the elsinsenm of conldentialin

during the bme he had contact with Im shon, | reject the
cluanant's evidence aboul what lepponed whe wal im police cusiody oa

i plainly mastaken in wha nrw recaldls. | owill add

that | am not making a flading that the claimant wis rymg 1o miskead: | have
d-cltminu:[!h:t.r-:-:-u'.lnuli-un ﬂflh_-ﬂ:—nlj i5 umrelashle

[Td] It is not serprisang thet (he clniment's recolloction o

W it ; oLl v experiencin
for at lensd o covgple of




751 1 secept the evidemte of Cas Swevens and McMNuil about
am sairsficd that Cat. Stevens had no comtoct with the claimany on
and, when he wend bo the police ststhon with his 1140 pm. arrestee,
wot know that[vos even in custody there, | ncoept that 21 no time did Cse,
Metieil el an explicit or impliad offer of confidentiality 10 1be clnimam. | fird
he collecied [ fren cells with Ca1. Wintcrss, rook [ vpstaina, 2 very shan
digtznce, and |.Il-.'l-;-:d.i.|1 an entervicsy poca e lefl, checked o crimume i
videodmulio reconding system was sworking, and then ne-crered the inlerview room
whike the recording was an. | am saiislied that Cst. Meleil’s entire inerection wilk
the claimant in the hnerview moom was video and audio recorded. | accepl (ot
MeMehl's ovidemce that what he said Inis insernction with the chaimant invelved b
what ocourred, snd nothimg fkong

[76] I sum, 1 fmd that the only relisblc eviderce aboul the cleimmm’s
imvevement wilh e palics slabdisles 'h4. received
no nigutnees of conlidentinlily prolection & My on those dales 10 oHG0
i3 the satemen(i gave to Cat. Ml

[?T] This, however, does not resolve this opplicotion.  ‘Whal resalves the
application b laveur of a determination st the clainsnl {s eniitled to infonmer
privilege i the evidence of Cst. Slevens’ imerattkons wah the claimmlil-
B s | indicated in my review of his evidence, CsL Stevens 1estificd 1hat on
that ocession he exiended e benehit of infornver pivilege, “in general™ and
mol willh respect 10 any particalar nvestgation. He says be iold the claimant thal i
I ;ovided him with any infocmation it would be treated conflidentially |
ideniiy would nol be revenhed,

(78] | find it s tmmecial that Csi. Stevens was not Jooking for any case-specific
informatian when be spoke o the clammdnt i_ What iz msierial i
my Tinuding tht the claimant reusonably believediiiifould come forward 10 the
palice on o subscquent pocasion or eccasions with information, and Illideniy
anl what [ shaced wnith police wosld be profoctad. | lind tha willemig 10
talk 1o Cat. Meticll becouse [l wanted o help police investigze « I
- ocose o givin R e o [l ered nrmanon
on seesher G | occcit the claimant’s evidencs that when




-'-'-.. mberyviewed B U5, Mool scleeved ilse police would no |."-I.'Iu.-.'._
iElersigy o had ke .|I||'-'-- WeE Pl | g tiis o Biove Been o ceasosiahle
peclbel botod om owhal Ci, Steveid hod ssid o previpusy, | belhe :-
recodlection aof v was given the sssurance of condidembalaty s wiong but |

il ||'.:. caibenee M -l.-. &g ::;;I.'\-l:':l Blie 3EdEdeE 11 it

LW The claanianl $poke L) Caa, fMcHa] under vern pilverse o iglins -I.'.-Il-
is readily npparcns i the

alEri ol also expresied W miscrahle gaving 1a sl

P T 'Hllr'"l_ i, | am |';._l.|'.:,'

- wms ol=o ploindy very tired o

(80} The evidence establishes that the clnimant wa
B g
ecasdas el Slcvens Hsdupht rmeglel be of valog 1o the poleee a8 a confidesilsal
Wiy -w.'l'| ||'|.|||"'b p Al o Oan MeMedl b the DYD ._'l.".l.ul-._'r'.':l.'.' B e
:||:-:|h|'.|l:. i copg was sirciched v ais limiis. When Cus. Mool does wo glve b
r_ll:.'.lll'!lll_' i |||:|. FeilsiiE {of |.'..;'l||||l1H I '|'-_'|l.'-;|.l.'- :.|:-||,|.' :I..__--

claimant 1eHgs him: "Let®s jusd cut io the el You wanl io Lesow whin dad 5t °

I imker st

presume i@ one ol the

|i||_'

rElI I am surisfled det e elatmein sl oo abilliy & reason i gl Itk b
discusgion widh Co. Mcoieil sbout the Bsuc of indewner privilege, He did sot sy
oo titaply amything Lo i5c ctsimant that would hive I:||||'|.:-.- o think s I wlic
il FEVE tie prigecucn al '..il!'llldililll-lhl:l | Tend that wo davernde wha Csl Sietens
sid 1o tve eloimant, Cm, Meblesl vwould have s b ooy axyiesily pe

wwhil - fodd bam was mol boing recoived i confloace pnd coald or wouli
thisclosed, | fend lt was reonable for the Claimant 1o have co ::!.:-.:-.'L-.'- 7 1l
bats ol what Ost Sicverd lad sod 10 -p-l."nr-.u-l:.' |I'-'.l:||||.-:|.| o 1l o pa et
alsdiil ennsds, they Wierd sflers sbd gral wil i Lo Lissen ;||;._1- sinialidn 1 MEL e DO
woiTy Lhai dendity or the consont of '.l.'|.1|. iold shewn wepsibd SV GRS (0
light. | find, a3

pole woald just uie wiol

=idonce boloue me, tha!l the claimam belevod 1he
lold Cat, MMo™el! on

wad daing what Cst Skevens hoped

sniel 0

P Rl

investigathon. | Yol U, gis kng

ihe police mfosmatdn (o a9 them dobag (hcir poliee woek. | lind the clainsnt



remprnbly bhelicved b wheneuor .L'JJL:'-..E io e pabice nbout Secific oames
by fwero imeresied |r||..'-'| ould be dobng 56 &t a confidential source

[B2] The e ulenoe also safisfics me thal the clamant umdeérsiood the r:ilr..'u-:-.:-
lakitag by 1afking to Cal. MeNeil - pald lxim

B ccid Tt hachieil:

dund, o | noded Surlier m these reEtosd., |
i, the clalmnm sabd: =, 07 angbedy finds o | gave 1his statement 1m e good as
deac.”

[33] Csi Stevens saw in the clammant o potenim| conludenisd inflomer. He hoped

vl come Fonwvard swilth inflonnatvon, Be -u;q:l-rm-:hr.'d- willy 1he propotal
tha sapply information and made i Feasible forllw do so with an assumnee

of coalidentiality. When he dadn’t hear !'n:-m-'.'m OEC | again and govie

-|II'I card. The pabec mly heavily on ceafidentinl informers amd inlormers
privilege “plays a viul role s low enforcement.™ Informer privilege exisis 1o
protect peonle hke the clyimamsi who pre cssentinl to police investipabons. The
salensenl the dlawnan! gave o Cit. Mchell, indeed the wery [act o talkng to
lslinn ut all, enime sboul because Co. Stevens had preyviously told il |f-
taliced co the :-nlic-:.- would be peolecied, This @5 not o case ol an unsedicied
eminl wilh pa ¢oncluct on the part ol the police, express or implied, that could have
kel towhe reasonable bellel protcction would be provided ™ Thas is 8 cate where
the provievison el enformer pavikepe was explicitly extendey amtd acied upon by ike
chiimant. | am satisfied thet somcane m the clsinemt's posaibon cowld neasonsdly
Put Imcve I.hn-l-'-::.l-qlrl:lt-:-:m] by the sssurances given uij by o Swevens.

(54| | thercPore find dbad e clabnast®s ideminy and ise comtent L*I'.
infoemedion (0 the pofice commot be distlosed to nnyose ourside tw “circle of
privilege”, subgoci only tio the inrocenpe at stake exceplion being establisived.

A Flaged Coaunreme - The Decivion Moy ro Sadich Aay Farier Corurilrunion
Srew Dafenee Conrigl

[%3 Defore | conclude, | woml b edikess my decison not 0 chplore Boaw
Dolenee cowtisel cotld have contribuicd. afler the ™lird siage™ ovidence was hdurd,



o the assessnienl of whether informer privilege spplics in ilis case. As | nosed
carficr Im these reazons, a1 the “flrsa stage”, the comnbutions ol Defence couist]
e fimiled 1o assisting the court in peoperly assessing the peivilege claim.”' In
inviling such assistance;, the court must serupdously prosect ihe privilege being
clameed, The Supreme Cownt of Cansda in Bord described whad “opprop:iste
procedures”™ for involving Delence coussel may include:

Measires thal a trnl judge may wish 1o adap in asscasing a

claim of informser paavilege include imviting sulwmissions oa the

sope of the privilege = Inclicling arpument as 1o who

constitutes a confidential Informam entided 1o the privilege -

and iy application in the circumstomces of ihe cowe, Delence

counsel may be inviled a8 weil 1o suggest questions 1o be put by

thee trind judge 1o amy wilness thal will be calked & the ev peire

proceeding.'®
[86] | kneww noehing abaut the facts in this application unill | heard ihe evidence
dl the fn coumene, e parte “Terst stage™ hearing. | was ot in a posation to peos ke
any information to Delence counsel 3o thas they could prepan: questions For the
“firm siage™ wilngsses, | made sure o wsh questions of the witnowses s tha |
ibocowphly undersiood their ovidence. In ooder lo clicit & more meaningful
comtribation from Defence counsel following the “first slage™ bearing, | soald
have had to delay my decision so that Delence. counsel could be provided with
details of the evidence. Those details would have had 1o be lmbied o infammation
thes did ot tend 1o idenidy the cloimant. The purpase would have bee to permit
Delemce counse] to make subsmisslons on how the law of privilege applics o ihe
information ibst could be provided. In my view, Csi Swvent' evidenoe way
enambiguous a8 was the nele his suumnces plaved in the claimant's decision 1o
speak 1o Cst. MeMeil. | determaned that Defence coungel would not be shle 1o
eller anything useful ther would assimt in my sssssment of whether, on 8 balance
ol probablites, the claimant was emiitled 1o the peoieetion of privilegs. Sieilardy |
concluded it would be unnocessary and inappeopelate i this case i apposnt an
et evirkoe, My 1ask has been the “simple matier™”' of spplying the undisputed
lave §o the Mseas | have lousd



il

[E7] ¥ remain nsiodfl of ihe admonition of the Suprense Cown of Canacs o s,
thay m moking the determinntion of whether the clim of pevilege has been
coabiished, ol judges should “...make every efforl 1o ovosl unnecestary
complexAy or gelny, willwsil compronsising dw sbility of e socusad 1w make full
anpver and defence.” My approach to this cloim of peivilege has endenvoursd 1o
sstinhy those principhes.
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