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Summary: The complainant testified that the appellant behaved 
inappropriately and touched her sexually when she was age 

six to twelve.  The appellant denied having done so.  The trial 
judge declined to find that the winter weather conditions in 

Cape Breton made some of the allegations of the complainant 
impossible. 

The trial judge found the allegations proven beyond a 
reasonable doubt.  In the course of his reasons, he said he 

found the evidence of the appellant not to be convincing, and 
that this cast doubt on the credibility of his other evidence.  

The judge also considered his evidence not to be persuasive, 
and therefore not credible. 

The judge considered the memory of the complainant to have 



 

 

been “recovered” memory.  There was no evidence to support 

such a finding. 

Issues: (1) Did the trial judge err by refusing to take judicial notice 

of the weather conditions? 
(2) Did the trial judge misapply the burden of proof? 

(3) Did the trial judge misapprehend the evidence? 

Result: The trial judge did not err in law in declining to take judicial 

notice of the weather conditions.  In fact he did so, but he was 
not prepared to conclude that those conditions made the 

description of the frequency and time of visits by the 
complainant to be impossible. 

The trial judge misapplied the burden of proof.  There was no 
burden on the appellant to convince the trial judge, or be 

persuasive —it need only raise a reasonable doubt. 
The trial judge also misapprehended the evidence.  The 
misapprehension was not merely part of the narrative, but was 

referred to by the judge in the course of resolving the key 
issue, the credibility of the complainant’s evidence.  The 

convictions are quashed, and a new trial ordered. 
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