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Judge Del Atwood of the Provincial Court in Pictou. 

 

Although acknowledging that the circumstances of each of the 

offenders was different, Judge Atwood imposed the same 

sentence; a suspended sentence with three years’ probation for 



 

 

each of the respondents. 

 

The Crown appeals the three sentences on the basis that the 

Provincial Court Judge erred in principle in imposing the 

sentence or the sentences are demonstrably unfit. 

Issues: (1) Did the trial judge err in his interpretation and applicable 

principles of sentencing? 

(2) Were the sentences otherwise demonstrably unfit or 

manifestly inadequate? 

 

Result: Leave to appeal allowed in all three cases.  Ms. Lungal’s 

appeal was dismissed.  The appeal in Messrs. Livingstone’s 

and Terris’ cases were allowed.  However, the sentences were 

stayed. 
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Leave to appeal in all three cases, the Crown appeal in Ms. 

Lungal’s case dismissed.  The Crown appeal in Mr. 

Livingstone’s and Mr. Terris’ cases allowed, and the 

sentences stayed. 
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Reasons for judgment: 

[1] The Crown appeals the sentences imposed in R. v. Livingstone (CAC 

483935), R. v. Lungal (CAC 483936) and R. v. Terris (CAC 488160).  The appeals 

were heard together on October 9, 2019.   

[2] Mr. Livingstone, Ms. Lungal and Mr. Terris were each charged with 

possession with intent to traffic a Schedule I substance contrary to s. 5(2) of the 

Controlled Drugs and Substances Act, S.C. 1996, c. 19 (CDSA).  They were not 

co-accused; they do not know each other and the offences are unrelated. 

[3] Each of the respondents was convicted and sentenced by Judge Del Atwood 

of the Provincial Court in Pictou.  Judge Atwood acknowledged that the 

circumstances of each of the offences were different but imposed the same 

sentence: a suspended sentence with three years probation for each of the 

respondents, because he determined the moral culpability of each offender was 

similarly low. 

[4] The Crown appeals all three sentences. 

[5] For the reasons that follow I would grant leave to appeal in each case, 

dismiss the appeal in R. v. Lungal and allow the appeals in R. v. Livingstone and R. 
v. Terris, but stay the imposition of the sentences in both of those cases. 

Issues 

[6] The grounds of appeal in all three cases are the same.  I would summarize 

and restate the issues on appeal as follows: 

1. Did the trial judge err in his interpretation and application of the 

applicable principles of sentencing? or 

2. Are these sentences otherwise demonstrably unfit or manifestly 

inadequate? 

Standard of Review 

[7] Appellate review of sentencing decisions is highly deferential; an appellate 

court may not intervene absent an error in principle, or unless the trial judge failed 

to consider a relevant factor, overemphasized the appropriate factors or where the 
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sentence is demonstrably unfit (R. v. Stone, [1999] S.C.J. No. 27, [1999] 2 S.C.R. 

290, at ¶230. See also: R. v. Oickle, 2015 NSCA 87 at ¶21).  

[8] The range of sentence in Nova Scotia for Schedule I trafficking offences is 

typically a custodial sentence of two years or more: (R. v. Butt, 2010 NSCA 56; R. 

v. Conway, 2009 NSCA 95; R. v. Knickle, 2009 NSCA 59;  R. v. Steeves, 2007 

NSCA 130; and R. v. Dawe, 2002 NSCA 147).  

[9] A deviation from a sentencing range is not an error in principle unless it 

“departs significantly and for no reason from the contemplated” range (R. c. 

Lacasse, 2015 SCC 64, ¶67).  In other words, as succinctly stated by Green, J. of 

the Ontario Court of Justice in R. v. McGill, 2016 ONCJ 138:  

[46] The weight of appellate authority clearly favours sentences of 

incarceration, and often lengthy ones, for cocaine trafficking. Non-custodial 

dispositions represent a departure from this general rule. Accordingly, and 

independent of any statutory direction, a court bears a common law obligation to 

demonstrate, through its reasons, that a community-supervised sentence honours 

the recognized purposes and principles of sentencing in the individual case 

[Underlining mine] 

[10] Recently, in R. v. Chase, 2019 NSCA 36, this Court identified three 

fundamental steps in the sentence appeal analysis process: 

[23]         To set the stage for the analysis that follows, three discrete points are 

particularly relevant in this case. First, demonstrating that the sentencing judge 

made a mistake is not enough. The legal error must have been one that impacted 

the result (Lacasse at ¶44). Second, the principle of proportionality is fundamental 

to the sentencing process. Proportionality is to be determined both on an 

individual basis (linking the accused to the crime) and by comparing sentences 

imposed for similar offences committed in similar circumstances. Accordingly, 

individualization and parity of sentences must be reconciled if a sentence is to be 

proportionate (Lacasse at ¶53). Proportionality will be reached through 

“complicated calculus” whose elements trial judges understand better than anyone 

else (L.M. at ¶22). Proportionality “is grounded in elemental notions of justice and 

fairness, and is indispensable to the public’s confidence in the justice system”. (R. 

v. Safarzadeh-Markhali, 2016 SCC 14 at ¶70). Third, the principle of parity of 

sentences is secondary to the fundamental principle of proportionality. Trial 

judges are seized with the responsibility of properly weighing the “various 

principles and objectives, whose relative importance will necessarily vary with 

the nature of the crime and the circumstances in which it was committed” 

(Lacasse at ¶54). 
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[11] With these principles in mind, I will review the sentences imposed on the 

respondents individually. 

R. v. Lungal 

[12] Ms. Lungal was arrested shortly after 9:30 p.m. on January 15, 2018, at the 

home she shared with her common law partner, Martin Dennis Savoie, and their 

two children. 

[13] Mr. Savoie and Ms. Lungal ran a delivery service in Pictou County.  The 

business was struggling and Mr. Savoie convinced Ms. Lungal to get involved in 

the business of selling methamphetamine to stay afloat. 

[14] At the time Ms. Lungal was dealing with a substance abuse problem that 

dated back to her teens. 

[15] An undercover officer made contact with Ms. Lungal and Mr. Savoie.  The 

officer became aware of Ms. Lungal and Mr. Savoie dealing in controlled 

substances.  As a result, the police obtained a search warrant for the couple’s 

home.   

[16] The police conducted a search of the home and seized a plastic dime bag 

containing 11 methamphetamine pills from a small safe in the living room, a 

mortar and pestle containing one methamphetamine pill from a coffee table in the 

living room and a decoy can with a concealment compartment from a safe under a 

kitchen island, which contained 93 methamphetamine pills.  In total, Ms. Lungal  

possessed 105 methamphetamine pills for the purpose of trafficking. 

[17] On May 7, 2018, Ms. Lungal elected to be tried in the Provincial Court and 

pleaded guilty to possession of methamphetamine for the purpose of trafficking 

contrary to s. 5(2) of the CDSA. 

[18] Three counts of trafficking in methamphetamine and one count of 

possession of marihuana against her at that time were withdrawn.  A pre-sentence 

report was ordered. 

[19] Ms. Lungal also pleaded guilty to assaulting a police officer on January 16, 

2018.  She admitted that, upon arrest and detention at the New Glasgow Police 

Station, she momentarily became irate at the presence of the undercover officer 



Page 5 

 

who had entered the detention room. She kicked the table in the interview room 

and it struck the officer in the chest.   

[20] The sentencing hearing for both charges was held on September 10, 2018. 

[21] On December 11, 2018, in an oral decision, the sentencing judge suspended 

the passing of sentence and placed Ms. Lungal on probation for three years.  In 

addition to the suspension of sentence, Ms. Lungal was required to: 

 report to a probation officer as directed; 

 not possess, take or consume controlled substances; 

 complete 100 hours of community service work within the first 24 

months of the order; 

 remain away from any place of business where alcohol is the primary 

product for sale, including liquor stores, agencies of liquor stores, 

taverns, lounges, bars, pool halls, show bars or cabarets;  

 attend for assessment and counselling for substance abuse or any other 

program as directed by a probation officer and report any missed 

appointments; 

 comply immediately with any urinalysis demand made by a peace 

officer or a probation officer; and 

 abide by a curfew from 10 p.m. to 7 a.m. for the first six months. 

[22] The issue is whether the sentencing judge erred in principle or imposed a 

demonstrably unfit or manifestly inadequate sentence. 

[23] Attached as a schedule to this decision is a summary of the recent decisions 

under s. 5(2) of the CDSA in which suspended sentences were imposed in Nova 

Scotia and other jurisdictions in Canada.  I have provided this summary for two 

reasons: to illustrate that suspended sentences are not, as suggested by the Crown, 

an aberration from the norm; and to illustrate the circumstances where courts 

suspend the passing of sentences. 

[24] Based on a review of this case law, Schedule I trafficking cases in which 

sentencing is suspended are cases wherein: 

1. the mitigating factors substantially outweigh the aggravating factors; 
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2. specific and general deterrence are satisfied by the imposition of a 

community-based sentence; and 

3. a custodial sentence would negatively impact the offender’s 

rehabilitation progress. 

[25] As noted earlier, the range of sentences in Nova Scotia for Schedule I 

trafficking offences is typically a custodial sentence of two years or more.  

However, deviation from a sentencing range is not an error in principle unless it 

departs significantly and for no reason from the contemplated range (R. v. Lacasse, 

2015 SCC 64, ¶67). 

[26] With respect, I am not satisfied that the sentencing judge erred in his 

interpretation and application of the applicable principles of sentencing or that Ms. 

Lungal’s sentence is otherwise demonstrably unfit or manifestly inadequate. 

[27] The sentencing judge outlined in detail the general sentencing principles 

(2018 NSPC 61 at ¶31-49).  He clearly appreciated the principles and purposes of 

sentencing.  He did not overemphasize the principles of restraint and rehabilitation.  

He acknowledged the seriousness of methamphetamine trafficking offences.  He 

did not minimize the seriousness or the gravity of the offence. 

[28] Judge Atwood considered the factors, which I have identified from the case 

law, where the sentence was suspended.  He identified the following mitigating 

factors with respect to Ms. Lungal: 

 low level addict retailer; 

 petty retailing in small quantities; 

 participating in a dial-a-dope operation due to financial difficulties 

and pressure from intimate partner;  

 lesser involvement then co-accused partner; 

 troubled upbringing including drug use at a young age; 

 addict relatively young (37 years of age); 

 first time offender; 

 timely guilty plea; 

 expression of remorse and understanding of responsibilities; 
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 excellent rehabilitative prospects;  

 no charges since arrest; and 

 compliance with strict release conditions including house arrest. 

[29] It was reasonable for the sentencing judge to determine that the mitigating 

factors outweighed the aggravating factors. 

[30] It was unnecessary to incarcerate her for specific deterrence, and the 

potential augmentation of general deterrence did not warrant imprisonment (¶136, 

137). 

[31] Finally, he found that imposing a sentence that would allow Ms. Lungal to 

remain in the community would have a number of positive effects on her 

rehabilitative progress. 

[32] Rehabilitative progress is a key consideration as described by Clayton C. 

Ruby, Gerald J. Chan, and Nader R. Hassan in Sentencing, 8th
 
ed. (Markham, Ont: 

LexisNexis, 2012) at 1139: 

§23.784 Where the offender’s participation in moderate- to low-level cocaine 

trafficking is seen to result partly from drug dependency, brief incarceration or 

non-custodial sentences may be imposed when the offender shows potential to 

overcome the habit. [...] For low-level cocaine trafficking, weight will be given to 

evidence demonstrating that the offender wishes to reform his life, whether or not 

he is an addict [citations omitted]. 

[33] In addition, Ms. Lungal has continued to make remarkable strides following 

her arrest in overcoming addiction issues that she has been dealing with her entire 

adult life.  This Court received a post-sentence report and letters of support from 

her employer, for whom she has worked in a fulltime position since May 13, 2019.  

She continues with rehabilitation to overcome her drug addiction. 

[34] I am not satisfied that the sentencing judge erred in his interpretation and 

application of the applicable principles of sentencing, nor am I satisfied that the 

sentence is demonstrably unfit. 

[35] I would grant leave to appeal but dismiss the Crown’s appeal in relation to 

Ms. Lungal. 
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R. v. Livingstone 

[36] On February 22, 2017, the police obtained a search warrant for Mr. 

Livingstone’s home.  They carried out the search that afternoon.  Mr. Livingstone 

was at home.  The police indicated to him why they were there and arrested him. 

[37] Mr. Livingstone cooperated, admitted he had cocaine on site, and revealed 

where the police could find it.   

[38] The search revealed a plate sitting on a dresser containing white powder, an 

electronic scale with white powder residue and baggies, another baggie containing 

powder and pieces of white material, a plastic bag containing 13 small, clear 

plastic bags inside of it (later quantified as 14 grams of cocaine), and a clear plastic 

resealable bag from the top shelf of the bedroom closet, containing white powder 

and a white clump (later quantified at 22 grams of cocaine). 

[39] The police also found two cellphones.  A search of one of the seized phones 

showed a text conversation that was consistent with trafficking as it indicated Mr. 

Livingstone was experiencing slower sales and that he owed a substantial amount 

of money. 

[40] Mr. Livingstone described himself as a “good guy in a bad time”. 

[41] In his statement to police, he indicated that he used cocaine once or twice a 

week on Fridays and Saturdays.  He only used a gram or two each week.   

[42] Mr. Livingstone pleaded guilty to a single count of possession of cocaine for 

the purpose of trafficking, contrary to s. 5(2) of the CDSA.   

[43] The sentencing judge imposed the same sentence on Mr. Livingstone as he 

did on Ms. Lungal.  

[44] However, the sentencing judge highlighted that there were differences 

between Mr. Livingstone and Ms. Lungal, including that: 

 There was no evidence of Mr. Livingstone being pressured into 

dealing by an intimate partner; and 

 Mr. Livingstone matched the typical profile of a petty retailer – a 

younger, middle-aged male. 
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[45] Judge Atwood identified the following mitigating factors with respect to Mr. 

Livingstone: 

 First-time offender; 

 Petty-retail possession of small quantity of Schedule I contraband; 

 Offence committed along with a substance-use habit; 

 No record; 

 No aggravating factors under the statute; 

 Cooperation with police; 

 Early guilty plea; 

 Bail compliance; and 

 Good prospects for rehabilitation. 

[46] The sentencing judge identified two mitigating factors that are not supported 

by the evidence.  First, that Mr. Livingstone was supporting his individual use of 

controlled substances through low level dealing; and secondly, that he had a 

substance abuse habit.  Neither of these factors are borne out by the evidence.  As 

well, the absence of an aggravating factor is not a mitigating factor (R. v. Barrett, 

2013 QCCA 1351, ¶24-25). 

[47] I am not satisfied that, under these circumstances, this is a fit sentence. 

[48] Mr. Livingstone made a considered and deliberate choice to traffic cocaine.  

There was no suggestion he was recruited or pressured to do so in any way.  He 

was not an addict selling to support an addiction.  His only apparent motive was 

profit.  He had cocaine on his person and in his residence.  He was in the business 

and had all the necessary tools of the trade.   

[49] One of the cellphones seized revealed a text conversation relating to his 

trafficking activity, which indicated he was experiencing slower sales and that he 

owed a substantial amount of money.  Mr. Livingstone was entrenched in 

trafficking in a controlled substance.   

[50] Further, unlike Ms. Lungal, there was no evidence of substantial 

rehabilitative progress.   
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[51] Finally, as I have identified above, the sentencing judge was influenced by 

his finding that Mr. Livingstone was supporting a drug habit through the sale of 

cocaine, which is not supported by the evidence.   

[52] I am satisfied the sentencing judge erred in principle in imposing a 

suspended sentence for Mr. Livingstone.  His reasons do not explain why a 

suspended sentence, in these circumstances, honours the purposes and principles of 

sentencing.  An appropriate sentence for Mr. Livingstone’s circumstances would 

be 18 months incarceration.  This is somewhat less than the typical two year 

custodial sentence, taking into account the appropriate mitigating factors identified 

by the sentencing judge, but sending the clear message that trafficking in 

controlled substances is a serious offence, at any level, and will usually result in 

imprisonment. 

[53] However, I am of the view that it is in the interests of justice to stay the 

imposition of that sentence. 

[54] In R. v. Best, 2012 NSCA 34, this Court considered the rare circumstances 

that warrant a stay.   

[55] This Court determined Mr. Best’s case was “one of those rare cases where, 

despite the initial inadequate sentence, it is no longer in the interests of justice to 

re-incarcerate” the offender (¶34).   

[56] Mr. Best had completed his term of incarceration and was well into his 

period of probation at the time the appeal was heard.  He was doing well.  This 

Court determined that sending Mr. Best back to jail “would not serve the interests 

of justice” (¶58). 

[57] A similar conclusion was reached in R. v. Butler, 2008 NSCA 102, in which 

the Crown appealed a community sentence for armed robbery.  This Court found 

the disposition to be demonstrably unfit in the circumstances and declared a 30 

month sentence appropriate.  However, this Court held that it would not be in the 

interests of justice to commit Mr. Butler to a prison environment “which may 

adversely affect his rehabilitation” in light of the drug rehabilitation and 

educational progress he had made since his arrest (¶40)  (See also R. v. Oickle, 

2015 NSCA 87).  In R. v. MacDonald, 2014 NSCA 102, this Court noted the long 

period of jeopardy experienced by the accused and recognized he had not breached 

any of the conditions during that time (¶58).  Finally, in R. v. Smickle, 2014 ONCA 
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49 the Ontario Court of Appeal held the hardship of a lengthy period in “legal 

limbo” must be taken into account (¶11). 

[58] From these cases, the following factors should be considered in determining 

whether it is in the interests of justice to incarcerate or re-incarcerate the offender: 

1. Time since the arrest 

 First, courts will consider whether the offender has served his or her original 

sentence, either entirely or in part. Courts will attribute credit for sentences 

served, even if in the community. Courts will consider the period the 

offender has been in jeopardy, taking account of the hardship experienced by 

the offender as a result of the period of time spent in “legal limbo.” 

2. Rehabilitation of the offender 

 If incarceration poses a significant risk to the stability of the offender’s 

present life and, therefore, to his or her ultimate rehabilitation, it is likely not 

in the interests of justice to incarcerate or reincarcerate the offender. This 

factor includes an assessment of whether the offender has made progress in 

terms of addiction issues, as well as removal from negative peer groups, 

employment and family stability, and the offender’s ability to support 

themselves and their family financially.   

3. Compliance with conditions of release 

 Courts will consider whether the offender has been compliant with the 

conditions of his or her release and, more broadly, whether the offender has 

lived a positive and law-abiding lifestyle since his or her conviction.  

4. Denunciation and deterrence. 

 Finally, courts consider whether the principles of denunciation and 

deterrence can be adequately served without re-incarcerating the offender.   

[59] Mr. Livingstone meets most of these criteria.  

[60] Mr. Livingstone has experienced a significant period of jeopardy. His 

original information was sworn February 23, 2017. He pleaded guilty on April 5, 

2018 and was not sentenced until December 11, 2018.  Thus, he has been awaiting 

final disposition for two and a half years. Judge Atwood acknowledged that there 
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was a significant delay between the time of Mr. Livingstone’s plea and his 

sentencing, because he wanted to sentence Mr. Livingstone together with Ms. 

Lungal.  With respect to the sentencing judge, there was no justification for 

delaying the sentencing of Mr. Livingstone to coincide with a sentencing in an 

unrelated case. 

[61] At the time of the offence, Mr. Livingstone was a regular drug user. Since 

then, he has not had any involvement with drugs.  

[62] Mr. Livingstone was employed part-time as a janitor at Sobeys at the time of 

his sentencing.  That job has since concluded, which was expected.  On appeal, Mr. 

Livingstone’s counsel explained that Mr. Livingstone has not yet found further 

employment, due to the death of his mother.  She passed away in July 2019, and he 

travelled to Saskatchewan to be with her when she died and to mourn with his 

family.  Mr. Livingstone’s counsel also advised that Mr. Livingstone is currently 

seeking employment.  Mr. Livingstone was ordered to complete counselling and 

community service, which he has not yet begun.  His counsel attributed this delay 

to the death of Mr. Livingstone’s mother.  

[63] Mr. Livingstone has no recorded breaches of his conditions.  At the time the 

appeal was heard, Mr. Livingstone had successfully served eight months of his 36-

month probation order.  Mr. Livingstone incurred two low-level common assault 

charges and was also charged with two counts of mischief arising out of a domestic 

dispute following the index offence.  He was sentenced for those charges on  

August 13, 2019.  Mr. Livingstone was not charged with any breaches of probation 

arising out of those offences.  Thus, he has been “sentence compliant.”  

[64] He has experienced hardship as a result of long-term uncertainty and 

involvement with the justice system arising from his drug-related offence.  

[65] For these reasons, it is appropriate to stay the enforcement of this sentence.  

However, this should not be seen as diluting the seriousness with which the Court 

views drug trafficking crimes. 

[66] I would grant leave to appeal and allow the Crown’s appeal in relation to 

Mr. Livingstone and impose a sentence of 18 months incarceration.  However, I 

would stay the sentence.  The sentence imposed by Judge Atwood will continue to 

be served.   
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R. v. Terris 

[67] The facts read into the record with respect to the circumstances of this 

offence are very brief.   

[68] On April 6, 2018, a CDSA Warrant to Search was obtained for Mr. Terris’ 

residence.  The police executed the search and found 52 grams of cocaine.  The 

defence did not dispute the facts and Mr. Terris pleaded guilty to possession of 

cocaine for the purpose of trafficking pursuant to s. 5(2) of the CDSA.  At the time 

of his sentencing on April 25, 2019, Mr. Terris was 28 years of age.  He had no 

record, either as an adult or a young person.  His family and friends were shocked 

by his involvement in the offence.   

[69] His childhood and adolescence were unremarkable and he enjoyed abundant 

family support. 

[70] Mr. Terris was in a stable, common-law relationship for two years; his 

partner just gave birth to their child.  He had a 4-year-old son with a former 

companion and he exercised parental access recurrently. 

[71] The pre-sentence report sets out Mr. Terris’ intermittent employment 

history.  At the date of sentencing he had been employed full-time as a cleaner for 

approximately two months.  His employer described him as reliable and punctual. 

[72] The pre-sentence report indicated Mr. Terris holds a status card from the 

Confederacy of Nova Scotia Métis.  It also notes Mr. Terris has never resided in an 

Aboriginal community; he does not speak an Aboriginal language and he is not 

connected to Aboriginal culture. 

[73] Mr. Terris’ Métis status was not mentioned by either counsel in making 

sentencing submissions and the sentencing judge, although noting it, did not take it 

into account in passing sentence. 

[74] The respondent raised Mr. Terris’ Métis status as an issue for the first time 

on appeal.  However as it was not raised by counsel below and the sentencing 

judge was not asked to consider it, this Court is left with no basis upon which to 

conclude Mr. Terris’ Métis heritage would warrant a departure from what would 

otherwise be an appropriate sentence. 

[75] The sentencing judge noted that unlike the Lungal case, there was no 

evidence Mr. Terris was being pressured into dealing by an intimate partner.  He 
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noted that Mr. Terris matches a more typical profile of a low level, petty retailer – 

adult but youthful male dealing in small quantities of Schedule I substance, which 

would suggest a greater need for deterrence. 

[76] Additionally, there was no evidence of Mr. Terris getting ensnared in 

dealing to help support a drug habit.  Thus, his conduct might be more voluntary 

and calculated for profit and less driven by dependency or need (2019 NSPC 11 at 

¶25). 

[77] Despite noting these differences between Ms. Lungal and Mr. Terris the 

sentencing judge imposed the same sentence, finding Mr. Terris’ circumstances to 

be strikingly similar to both the Lungal and Livingstone cases.   

[78] Although Mr. Terris’ situation is similar to Mr. Livingstone’s, it is very 

dissimilar to that of Ms. Lungal.  In passing sentence, Judge Atwood made 

reference to the following factors: 

  First-time offender; 

 Petty-retail possession of small quantity of Schedule I contraband; 

 Solid employment history and good family support; 

 No aggravating factors under the statute; 

 No evidence of weapons or violence; 

  Cooperation with police; 

 Early guilty plea; 

 Bail compliance; and 

 Good prospects for rehabilitation. 

[79] As with Mr. Livingstone, the absence of aggravating factors is not a 

mitigating factor. 

[80] Unlike Lungal, there was nothing to suggest the respondent was pressured 

into dealing drugs or that drug abuse problems had anything to do with his 

motivation for committing the offences.  The sentencing judge himself recognized 

that the absence of such a consideration indicated a greater need for deterrence 

(¶25).  Further, there was no evidence the custodial sentence would negatively 

impact Mr. Terris’ rehabilitation progress. 
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[81] In my view, similar to Mr. Livingstone, the sentencing judge erred in 

principle and failed to take into consideration the need for general deterrence in the 

circumstances of this case.   

[82] As a result, for essentially the same reasons as I set out above in relation to 

Mr. Livingstone’s appeal, I would impose a sentence of 18 months’ imprisonment 

but stay the sentence.  The interests of justice do not justify reincarcerating Mr. 

Terris.   

[83] As a result, I would grant leave to appeal and allow the Crown’s appeal in 

relation to Mr. Terris, impose a sentence of 18 months’ imprisonment but stay the 

sentence.  Mr. Terris will continue to be bound by the sentence imposed by Judge 

Atwood. 

Farrar, J.A 

Concurred in: 

Beveridge, J.A. 

 

Hamilton, J.A. 
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SCHEDULE 

Recent CDSA s. 5(2) jurisprudence in which suspended sentences were imposed 

CASE SUMMARY CIRCUMSTANCES 

 Case Summary Circumstances 

R. v. Saldanha, 

2018 NSSC 169 

Accused sold cocaine to two undercover 

police officers on two occasions that were 

several months apart. Police executed a 

search warrant on apartment and found 

more cocaine in his bedroom. Accused 

pleaded guilty to possession of cocaine for 

purpose of trafficking and to trafficking of 

cocaine. Sentence suspended. Accused 

sentenced to three years’ probation and 

ordered to perform 40 hours of community 

service.  

 Amount of drugs was small, cocaine powder form is less addictive than “crack” 

 more of a delivery person than trafficker, catering more to his own habit  

 had only been introduced to the party scene a brief months before he was 

charged  

 Accused abided by various onerous conditions of release  

 Accused achieved academic success 

 Accused stopped using drugs  

 Accused highly regarded by many people—received award in recognition of his 

contribution to the promotion of class activities and spirit voted by his 

classmates  

 Accused had support of caring and loving family, closely affiliated with church  

 Accused had successfully begun career; was excelling in supervisory role 

 

R. v. Casey, 2017 

NSPC 55  

Youthful, remorseful offender trafficked in 

a small quantity of crack cocaine; good 

prospects for rehabilitation; limited prior 

record. Three-year suspended sentence.  

 Small quantity 

 Young offender (21 years old), African Nova Scotian  

 Father of two young daughters, strong family and community support  

 Works and is the sole financial support for the family  full-time 

 Employer provided letter of support, valued and reliable employee  

 Accepts responsibility for his actions and is remorseful 

 Only one prior unrelated conviction  

 Volunteering at youth drop-in program at the Dartmouth Boys and Girls Club, 

also scheduled to begin as a mentor in SMART program  
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 Early guilty plea 

 No further offending behavior since arrest over a year prior  

R. v. Halliday (5 

Feb. 2018), 

Pictou 8024037 

(NSPC)  

Suspended sentence and a two-year term of 

probation for possession of a small quantity 

of methamphetamine for purposes of 

trafficking.  

 

 No prior drug offences 

 Small quantity 

 Limited record  

 Introduced to drugs by a violent and abusive former partner 

R. v. Christmas, 

2017 NSPC 48 

 

Accused pleaded guilty to possession of 

Percocet and hydromorphone for the 

purpose of trafficking. Accused sentenced to 

suspended sentence with 3 years’ probation.  

 Accused was Mi’kmaq, Gladue report described exposure to violence and 

substance abuse in childhood, early drug use; experiences of suicide and loss  

 Following arrest accused quit drugs and maintained sobriety  

 Accused found good employment 

 Accused had the support of his family and community  

 Accused accepted responsibility, apologized to court and to his community  

 Showed remorse, understood extreme impact drugs had on his actions 

R. v. Rushton, 

2017 NSPC 2 

Accused pleaded guilty to possession for the 

purpose of trafficking of cocaine, cannabis, 

methamphetamine, and failure to comply 

with youth sentence or disposition by 

possessing controlled drug, and failure to 

comply with youth sentence disposition by 

failing to keep the peace and be of good 

behaviour. Police seized: 6 grams powder 

cocaine, 2 dime bags of cocaine; 2.5 lbs of 

cannabis; 5 tablets of methamphetamine; 

$510 in cash; 2 digital scales and new dime 

bags and zip lock bags.  

Sentence suspended for each offence, 

accused placed on probation for three years 

total. 

 Accused in community on a Recognizance since his release from custody 2 years 

prior. For first 10 months, Recognizance included house arrest. For following 14 

months included a curfew. 

 Young offender (just turned 18 at time of offence) 

 Difficult childhood involving moving, domestic abuse 

 Mental health issues including anxiety, depression and sleeping difficulties; 

began using medications to self-medicate, impacted by addiction 

 Accused had not used drugs or alcohol since the offence 

 Accused saw a clinical therapist with Mental Health and Addictions Services for 

almost a year 

 Since arrest, completed community service hours ordered as part of a YCJA 

probation order; continued those activities after completion of court-ordered 

hours (coaching youth basketball and volunteering with Habitat for Humanity) 

 Held full-time seasonal employment in addition to part-time employment, which 

was ongoing at the time of sentencing 

 No breaches of his Recognizance despite its strict terms  

 Graduated high school and enrolled in trade program at NSSC 

 Letters of support confirming good character from teachers and coaches as well 
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as employer  

 3 days in custody at time of arrest had significant impact  

 Took responsibility for the offences and was remorseful  

 

R. v. George-

McCool, 2018 

ONSC 6885 

Accused convicted of possession for 

purposes of trafficking in MDMA (a 

Schedule I substance) and possession of 

proceeds of crime. 

Sentence suspended. Accused sentenced to 

two years’ probation. 

 Young offender—23 years old at time of the offence 

 No criminal record 

 Support of family 

 Accused had 6-year-old son 

 Accused gainfully employed and had employment awaiting him  

 Accused wanted to continue his education 

 Accused expressed remorse and took responsibility for his actions 

 Accused distanced himself from all contact with anyone who had a criminal 

record 

R. v. Duncan, 

2016 ONCJ 498 

Accused pleaded guilty to one count of 

trafficking in cocaine. Undercover police 

officer contacted accused and she sold him 

1.69 grams of crack cocaine for $160. 

Suspended sentence and two years’ 

probation. Sentencing judge determined that 

incarcerating the accused would jeopardize 

the steps she had taken to rehabilitate 

herself. 

 Accused was 19 years old when she committed the offence 

 She was a first-time offender 

 Was employed at time of sentencing and planned to study to become a registered 

massage therapist  

 She had not been in trouble since being arrested and charged.  

 Her pre-sentence report was very positive 

 She had had a very difficult upbringing, involving sexual abuse by her father and 

physical abuse by her grandmother 

R. v. Peters, 2015 

MBCA 119 

The Manitoba Court of Appeal upheld a 

suspended sentence with three years’ 

probation for an offender who pleaded 

guilty to possession of cocaine for the 

purpose of trafficking and two breaches.  

31-year-old Aboriginal man living in First 

Nations community and raising children on 

social assistance. Accused had 54 prior 

convictions. Pre-sentence report assessed 

 Significant Gladue and Ipelee factors 

 Support of his family  

 Had custody of three young children: twins who were 18 months old and 2-

month-old infant; was raising the children well with the approval of Child and 

Family Services 

 Accused had taken residential treatment program and participated in AA and NA 

meetings  

 Accused “turned his life around since the time of his arrest”  

 

MBCA determined that the sentence was unusual but not unfit. 
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the accused at a high risk to re-offend.  

R. v. Tran (A), 

2015 MBCA 120 

Court sentenced accused to a conditional 

sentence order of 2 years less a day, 

followed by probation, for possession for 

the purpose of trafficking cocaine and for 

possessing proceeds of crime. A CSO was a 

legal sentence for those offences at the time. 

The MBCA upheld the sentence.  

 The accused was young, a student  

 No prior criminal involvement 

 He sold drugs to earn money to pay his university tuition  

 Time between arrest and sentencing was 4 years and accused had been on strict 

bail conditions for that entire period, and he had complied with them 

successfully  

R. v. Wiebe, 2016 

MBPC 

Accused pleaded guilty to trafficking in 

cocaine.  There were two 

transactions. Sentence suspended, probation 

ordered.  

 Young accused – 26 years old  

 Addict trafficker  

 He had regular and long-term employment  

 Had been on bail for two years with a strict curfew, complied with all conditions  

 He was in recovery and doing well 

 

R. v. Dzinic, 2018 

MBQB 143 

Accused pleaded guilty to trafficking 

cocaine. Trial judge suspended sentence and 

imposed three years’ probation.  

 Accused was young (24 years old)  

 Guilty plea  

 On bail for three years on strict release (some minor violations) 

 Accused stopped drinking and using drugs, and ceased association with gangs 

 Accused was employed 

 Accused was a parent  

 

R. v. Voong, 

2015 BCCA 285 

Dial-a-dope operation. Pleaded guilty to 

possession of cocaine for the purposes of 

trafficking. BCCA upheld suspended 

sentence and 30 months’ probation. 

Excellent rehabilitation; would be 

counterproductive to incarcerate.   

 Following his arrest, the accused attended counselling, completed a methadone 

support program, and was free of illegal substances  

 Guilty plea 

 Addict trafficker – was dealing in drugs in order to receive a discount on drugs  

 Lived with mother  

 Has anxiety and panic disorders  

 Had completely left drug business at time of sentencing  

 

R. v. Van Der Accused pleaded guilty to one count of  Accused was 28-year-old woman 
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Walt, 2017 

BCSC 557 

trafficking in cocaine. She sold .16 grams of 

crack cocaine to an undercover officer for 

$20. Sentence suspended. Accused 

sentenced to 18 months probation.  

 No criminal record  

 Accused was in poor health, on prescription medication  

 Accused became involved in the offence because of financial pressures she and 

her boyfriend experienced after he lost his job  

 Accused used lengthy delay between the offence and her sentencing to put 

together reliable track record. She had been able to extricate herself from the 

operation, even before she was charged. Demonstrated remorse 

 

R. v. Naccarato, 

2017 BCSC 645 

Accused was convicted of one count of 

possession of heroin for the purpose of 

trafficking. TJ suspended the passing of 

sentence and ordered a three-year period of 

probation  with strict conditions, including 

being confined to her residence for the first 

year, subject to certain stipulated 

exceptions, and being subject to a daily 

curfew for the second and third years. 

 Accused was a young offender – 24 years old  

 At time of offence she was addicted to crystal methamphetamine and was a 

street-level drug dealer  

 Accused held a variety of jobs in hotel industry and worked as a personal trainer 

 She planned to return to school 

 Accused was remorseful 

 Accused was working hard to recover from addiction 

 Accused had no criminal record  
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R. v. Orr, 2015 

BCPC 206 

This case was decided following the release 

of the Voong decision and applied the 

principles set out therein. Orr was a dial-a-

dope case involving a plea to trafficking in 

cocaine by Mr. Lai and a plea by Mr. Orr to 

aiding and abetting the trafficking in 

cocaine. The BCPC imposed suspended 

sentences with significant periods of 

probation which included performing 100 

and 75 hours of community service 

respectively. 

Mr. Orr:  

 He was 22 at the time of the offence (young) 

 No criminal record  

 Gainfully employed, Prospects for ongoing employment were positive 

 2 years had passed without any criminal activity 

 Changed his peer associations and become closer to family  

 Found guilty at trial but accepting responsibility 

Mr. Lai:  

 He was 21 at the time of the offence  

 No criminal record  

 He was employed part-time but was seeking full-time  

 Lived with his mother and was her principal caregiver, used drug proceeds to 

pay their living expenses 

 Pled guilty 

 Had reconfigured his life  

 

R. v. Dickey, 

2015 BCSC 1210 

Accused sold undercover officer $100 worth 

of cocaine. Accused convicted of trafficking 

in cocaine and possession of cocaine for the 

purpose of trafficking. Trial judge sentenced 

accused to suspended sentence and 20 

months’ probation.  

 The amount of cocaine was quite small 

 Small, unsophisticated dial-a-dope operation  

 Accused unemployed at the time of the offence and was selling cocaine to 

support his own addiction, which began when he had an operation  

 Accused was relatively young (27 years old) 

 Had overcome his addiction to cocaine and maintained employment 

 Had the support of many friends and family  

 No prior record for drug-related offences, no drug history with police  
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R. v. Dalal, 2018 

ONSC 715 

Mr. Dallal pleaded guilty to one count of 

trafficking cocaine. Sentence suspended. 

Accused sentenced to one year of probation.  

 Accused was of senior age (65 years old) 

 No past criminal record 

 Pleaded guilty 

 The amount of cocaine involved was small  

 He suffered serious health condition and faced future surgery 

 He had family support 

 Prospective employment and community work 

 

R. v. Azeez, 2014 

ONCJ 311 

Accused pleaded guilty to four counts of 

trafficking in heroin. Trial judge sentenced 

accused to two years’ probation and 

suspended sentence on three other 

trafficking counts. Court found exceptional 

circumstances justifying suspended sentence 

based primarily on rehabilitative progress 

made by accused and importance of 

counselling continuity.  

 33 years old, had experienced a disrupted childhood including foster care   

 Longstanding heroin addiction, had tried to overcome on his own 

 Diagnosed with heroin intoxication, PTSD, depression 

 Low-level middleman engaged in street transactions as “addict trafficker” 

 Accused under the care of a highly respected forensic psychiatrist while on bail  

 Since arrest, he participated in counselling and treatment programs, maintained a 

drug-free status and dedicated himself to permanently overcoming his addiction 

 While released, the accused complied with very strict house arrest conditions 

 Accused had potential for rehabilitation and had made strides toward that goal  

 

R. v. Rutter, 2016 

BCPC 321 

Accused was partner and active participant 

in dial-a-dope operation for 5 months before 

his arrest. Accused charged with one count 

each of trafficking in fentanyl and cocaine. 

On second day of trial accused withdrew his 

not guilty pleas and he pleaded to guilty to 

both offences. Sentence suspended and three 

years’ probation imposed with strict 

conditions. 

 

 Addict trafficker  

 Young offender (22 years old). Began to use illicit drugs when he was 17 and by 

the age of 20, he had become addicted to cocaine, heroin and fentanyl 

 Accused completed residential program for drug treatment and rehabilitation  

 Attended AA meetings regularly to deal with addiction to alcohol  

 Accused had new intimate partner who was not an addict 

 Accused was good employee, currently employed 

 No criminal record (but he did breach terms of bail) 

 Court determined that if accused was not sentenced to jail it was more likely that 

he would continue to be abstinent, employed and responsible citizen 
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R. v. Thevarajah, 

2016 ONSC 6739 

 

Accused sold 4.95 grams of MDMA to an 

undercover officer using Craigslist. Accused 

pleaded guilty to trafficking MDMA. 

Sentence suspended with one-year period of 

probation. 

 Young accused (21 years old) 

 No criminal record and no outstanding charges 

 Small quantity of MDMA, considered not as bad as cocaine 

 Accused lived with his parents in stable family environment 

 Accused was pursuing post-secondary education 

 Accused had been consistently employed 

 Spoke and wrote to the court and offered sincere apology  

 Distanced himself from old friends and becoming active in his religion  

 Gave up smoking and drinking; no evidence of emotional or substance problems 

 

R. v. 

Satkunananthan, 

2019 ONSC 1179 

Accused convicted of possession of 

Oxycodone for the purpose of trafficking. 

She was a passenger in a car stopped by 

police, driven by her boyfriend. Drugs 

found in her purse.  Suspended sentence 

with 2 years’ probation.  

 No criminal record 

 Young accused (25 years old at the time of the offence) 

 Came from a close-knit family; provided for her grandmother 

 Consistently employed as a retail manager; university educated 

 Understood the seriousness of the circumstances of her offence  

 

R. v. Smith, 

[2016] O.J. No. 

1701 

Accused convicted at trial on one count of 

trafficking in oxycodone. She pleaded guilty 

to other counts on indictment. She met with 

undercover policeman and arranged for the 

officer to buy drugs from her brother, who 

was an addict. Accused had her youngest 

child with her in her vehicle when the drug-

buy was being facilitated. 

 

Suspended sentence followed by probation 

for 18 months including 100 hours of 

community service.   

 Aboriginal offender, Court considered Gladue report  

 No criminal record, 33-years old at the time  

 Accused had troubled upbringing and started experimenting with drugs at age of 

14 after her parents divorced 

 Accused had been clean of prescription drug abuse for 6 years 

 Accused’s partner was employed full time and accused was a stay-at-home mom, 

supporting children and children were doing well 

 Accused faithfully followed Methadone regime as prescribed by her doctor and 

submitted to weekly urine tests  

 Accused expressed remorse at sentencing hearing 

 Accused’s rehabilitation began before involvement with criminal justice system  

R. v. Dias, 2016 

ONCJ 500 

20-year-old honours student posted an 

online listing selling MDMA “as a joke” 

after being given some.  Undercover police 

officer responded; accused sold to him three 

 Very early plea  

 No youth or criminal record 

 Prior to entering plea accused engaged in considerable activity to rehabilitate 

himself and to restore him to good standing in the community 



Page 24 

 

times in small quantities. Suspended 

sentence with “lengthy” period of probation. 

 

 Struggled with ADHD but maintained excellent grades 

 Strong personal network  

 

R. v. Rutter, 2016 

BCPC 321 

Accused was partner and active participant 

in dial-a-dope operation for 5 months before 

his arrest. Accused charged with one count 

each of trafficking in fentanyl and cocaine. 

On second day of trial accused withdrew his 

not guilty pleas and pleaded guilty to both 

offences. Sentence suspended and three 

years’ probation imposed with strict 

conditions. 

 

 Addict trafficker  

 Young-- Accused was 22 years old. Began to use illicit drugs when he was 17 

and by the age of 20 he had become addicted to cocaine, heroin and fentanyl 

 Accused attended residential program for drug treatment and rehabilitation 

Completed program successfully  

 Attended AA meetings regularly to deal with addiction to alcohol  

 Accused had new intimate partner who was not an addict 

 Accused employed at log sorting operation and was highly regarded employee 

 Accused did not have a criminal record but he did breach the terms of his bail  

 

R. v. Faraj, 2019 

BCSC 612 

Police searched accused’s apartment and 

located 15 grams of cocaine with street 

value of $1500; 20 grams of heroin with 

street value of $4000 and nine grams of 

methamphetamine with street value of $900. 

Involved in mid-level of trafficking. 

Accused pleaded guilty to possession of 

heroin for the purpose of trafficking. 

Sentence suspended and one year of 

probation imposed. 

 

 Sentencing was 4 years after offence; no criminal activity since 

 Addict trafficker – accused was a 42-year-old man who started using drugs when 

he was 20 years old  

 At time of offence accused was using crystal  methamphetamine and was selling 

drugs primarily to support his habit (although he earned more than he needed) 

 Accused made steps toward his rehabilitation  

 5-month adjournment of sentencing and continued making progress 

 Accused was drug-free, employed and had the support of his employer 

 The best way to protect the public was to keep accused out of the drug business 

R. v. Charlton, 

2014 BCPC 292 

 

Affirmed in R. v. 

Voong, 2015 

BCCA 285 

Accused was employed as a courier in a 

dial-a-dope operation. Accused pleaded 

guilty to possession of cocaine for the 

purpose of trafficking, possession of heroin 

for the purpose of trafficking and breach of 

probation. Sentence suspended. Accused 

placed on three years’ probation.  

 

 Quantities of drugs and cash involved were small  

 Accused appeared to be working at low level of drug trade 

 Addicted to cocaine  

 Accused had not breached probation or bail conditions 

 Accused was receiving substance abuse counselling  

 Accused had found employment  

 Accused had taken meaningful, practical and successful steps to leave life of 

crime and become contributing member of society 
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R. v. Voss, 2014 

BCPC 43 

Police seized 78.7 grams of cocaine from 

accused’s apartment, $857 from accused’s 

pocket, and various drug paraphernalia 

(crack pipes, scales, cutting agent) after 

forcing entry into accused’s apartment 

following drug investigation lead. Accused 

made attempt to throw drugs out the 

window. Accused pleaded guilty to 

possession of cocaine for the purpose of 

trafficking. Sentence suspended and period 

of 30 months’ probation imposed. 

 Accused was Aboriginal, grandmother and other family members residential 

school survivors. Court had a Gladue report 

 Very difficult family background, drug and alcohol use  

 May have been affected by intrauterine exposure to alcohol  

 Suffered traumatic life events involving losses of loved ones, became addicted to 

prescription painkillers following an injury  

 Had taken significant steps to turn his life around since being arrested for this 

offence—acquired certificates and credentials toward pursuing an oilfields career 

 Clean and sober since his arrest; taking steps to set himself up for a lawful career 

 Had support from family members who attended court  

 No criminal record 

 

R. v. Zachar, 

2018 ONCJ 631 

Youthful first time accused had just turned 

18 when she was arrested for trafficking in 

close to one ounce of both heroin and 

cocaine. Court found accused’s role was 

more that of a courier and she was likely 

exploited by others.  

 

Accused in this case was not an addict 

trafficker. Not a small amount of drugs. 

Accused was convicted of trafficking; 

sentence suspended, and probation of two 

years ordered, without curfew. 

 Youthful offender 

 No criminal or youth record 

 More of a courier, not involved in sophisticated capacity in the drug trade 

 Accused was product of a broken home, presented as immature and vulnerable 

 Accused had turned her life around since her arrest 

 Accused had exemplary work and academic record  

 Accused had spent 4 days in adult remand custody; significant deterrent effect 

 Accused had complied with strict interim release conditions  

 Mother was big support, lived with her  

 Mother and offender moved cities to remove offender from negative peer group  

 Expressed earnest remorse to the court  

 

R. v. Diedricksen, 

2018 BCCA 336  

Undercover officers attended at a night club 

for the purpose of purchasing drugs. 

Officers approached the accused, who 

facilitated a drug transaction between the 

officer and another individual. Sentencing 

judge characterized the accused’s position 

as that of a party to a dial-a-dope operation 

 Accused was a first-time offender 

 Accused pleaded guilty to the offence and took responsibility for his actions 

 Accused complied with his bail since his arrest, cooperative with the police 

 Accused was employed and a custodial sentence would impair employment; 

 Accused expressed remorse and displayed insight into the effect of his actions 

 Accused had considerable support in the community, including from employer 
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and sentenced the accused to six months 

imprisonment. Accused appealed. Appeal 

allowed. Accused’s sentence suspended.  

 Accused took active steps to reduce or eliminate his own substance abuse issues, 

including participation with the Assessment & Treatment Matching Team at 

Whistler Mental Health & Substance Use Services 

 

R. v. Khan, 2019 

ONCJ 29 

Police were informed about an online 

advertisement that offered cocaine for sale. 

Undercover officer called the number and 

the accused agreed to sell the officer 1.08 

grams of powder cocaine for $150. Accused 

was arrested following completion of the 

transaction. Accused pleaded guilty to 

trafficking cocaine.  

Sentence suspended. Accused sentenced to 

30 months’ probation. Accused had to 

perform 200 hours of community service 

and it had to be completed within the first 

18 months of probation. 

 

 Accused started to use cocaine when he was unemployed and broke, and he sold 

cocaine so that he could pay for his online gaming addiction; faced significant 

financial difficulties due to addiction 

 Accused stopped using cocaine on the day he was arrested 

 Accused obtained employment and was successful in his work  

 Accused also had to be available for his work on weekends and evenings 

(intermittent sentence would interfere with ability to work) 

 Accused no longer associated with the people who had supplied him cocaine  

 Saw therapist for help with gaming addiction; stopped playing game 

 Accused deeply remorseful for selling cocaine, acknowledged the seriousness of 

his offence 

R. c.  Stewart, 

2019 QCCQ 

1557 

Accused pleaded guilty to one charge of 

trafficking cocaine and two charges of 

possession of cocaine and cannabis for the 

purpose of trafficking.  

 

Accused had many prior convictions, 

including violence and possession of illegal 

substances. He had no prior conviction in 

trafficking in substances or for possession of 

substances for the purpose of trafficking. 

Sentence suspended. 3-year period of 

probation imposed. 

 

 45-year-old Aboriginal accused; Court had the benefit of a Gladue report in 

addition to the PSR; grandmother and both parents attended residential schools 

Cree Nation was one of the First Nations most affected by this tragedy  

 5 children and 7 grandchildren, expecting another child at time of sentencing  

 Distant relationships with mother, step-father and biological father 

 Graduated from high school and had earned many certificates 

 Was employed by the Band Council of the community as a maintenance worker 

and had been for around 2 years. Was described as a good, dependable worker 

 Accused was First responder in his community and had been coaching hockey  

 Accused was an addict and had been struggling with his addiction for years  

 Accused demonstrated that he now understands the effect of drugs on 

community; demonstrated remorse for his role   

 Accused had close family support from siblings 

 Accused participated in traditional Aboriginal healing practices  
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 Active in community promoting healthy ways of life 

 Completely changed his social circle and activities  

 

R. v. Olenik, 

2017 BCPC 390 

Accused charged with possession of heroin 

and fentanyl for the purpose of trafficking. 

Large quantity of highly-addictive drugs. 

  

Sentence suspended and 3-year probation 

imposed. Accused ordered to complete 120 

hours of community service. 

 Youthful offender – 25 years old at the time of the offence 

 No criminal record  

 Pleaded guilty –indicative of remorse  

 Addict trafficker – pre-sentence report indicated that at the time he was arrested, 

the accused was spending $300-$400 on cocaine and heroin  

 Influenced by a negative peer group in high school 

 Since being charged, accused stopped using drugs and moved away from 

negative influences. He excelled at his employment (commercial painter) and 

formed positive relationships, including with roommates  

 

R. v. Cole, 2014 

BCSC 2516 

Accused convicted of possession of 

methamphetamine for purpose of trafficking 

and possession of heroin and cocaine.  

 

Police executed search warrant at residence 

of accused and co-accused and found drugs, 

money, score sheets, packaging material and 

video surveillance system for hallway 

outside apartment. 

 

Trial judge sentenced accused to suspended 

sentence and 18 months’ probation.  

 Young offender (22 years old) 

 Had one-year-old son and she was responsible for his upbringing 

 Had no criminal record  

 No evidence accused was involved in any actual sales of drugs; involvement the 

result of relationship with her older criminally involved partner  

 Accused had fetal alcohol spectrum disorder  

 Accused had been able to get and keep jobs in the past 

 Accused had goal of getting her high school equivalency, becoming hairdresser  

 Accused had been a heavy alcohol user in the past and at time of the offences 

was addicted to  methamphetamine but was not using any intoxicants at time of 

sentencing  

 Offences were treated as unusual events in the life of a person who was 

struggling to extract herself from a negative situation 

 

R. v. Dickey, 

2015 BCSC 1210 

Accused agreed to sell undercover officer 

$100 worth of cocaine. Accused convicted 

of trafficking in cocaine and possession of 

cocaine for the purpose of trafficking. 

Accused was 27-years old at the time of the 

 Accused had become addicted to cocaine following a workplace injury to his 

knee and was selling cocaine to support his own addiction.  

 After arrest, the accused obtained a steady job; had maintained for 2 years  

 Accused had support of family and friends 

 Accused’s dial-a-dope operation was unsophisticated—was not operating from a 
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offence. Had a previous criminal record for 

assault and refusal to provide a breath 

sample. TJ sentenced accused to suspended 

sentence and 20 months’ probation.  

 

motor vehicle, amount of cocaine was small, did not possess other paraphernalia  

 Overcame addiction immediately following arrest  

 Accused had not breached his release conditions  

 Accused was now rehabilitated and was pursuing a new career path 

R. v. Lo, 2015 

BCSC 1821 

Accused found guilty of two counts of 

possession of cocaine and heroin for the 

purpose of trafficking in dial-a-dope 

operation of heroin, a Schedule I substance. 

Sole motive was profit; he was not addicted 

to drugs.  

 

Suspended sentence and three years’ 

probation.  

 Short period of drug trafficking 

 Lack of criminal record 

 Relative youth (26 years old) 

 Father of a young daughter  

 Steps taken towards rehabilitation since offence 

 Full-time permanent employment  

 Supportive family who are aware of conviction 

 Expressed remorse and acknowledged the harm caused by his actions  

 

R. v. Madison, 

2015 BCPC 323 

Accused pleaded guilty to possession of 

cocaine for the purposes of trafficking (dial-

a-dope operation). Court suspended 

sentence and imposed a period of probation 

of 18 months. 

 Pre-sentence report detailed chaotic abusive childhood 

 Attended Alcoholic Anonymous daily; sober 2 years; gained control of emotions  

 Guilty plea  

 Showed remorse and insight into harmful effects of his actions  

 Extensive progress toward rehabilitation, helping others with their rehabilitation 
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R. v. McGill, 

2016 ONCJ 138 

Police executed a search warrant at 

accused’s residence and seized 

approximately 300 grams of cocaine and 

$3000 in cash. Accused pleaded guilty to 

possession of cocaine for purposes of 

trafficking.  

 

Trial judge ordered a suspended sentence 

and 30 months’ probation, including a 

curfew condition. Trial judge also made a 

DNA order and issued a weapons 

prohibition.  

 

 40 year old Aboriginal father with troubled upbringing, drug addiction 

 In the 2+ years since arrest, accused had secured employment, pursued 

schooling, abstained from illicit drug use, and attended counselling.  

 Accused had a limited dated criminal record (not drug-related), was genuinely 

and sincerely remorseful, and had no history of disobeying court orders.  

 Difficult childhood and adolescence  

 Self-directed and demonstrable rehabilitation since release on bail 

 Vibrant and salutary reclamation of Aboriginal cultural identity (Gladue 

principles in play) 

 Immediate and ongoing investment in family, education and employment  
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