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SUBJECT: Privilege - Contemplated Litigation - Production of Documents

SUMMARY: The Chambers judge refused to order production of a document for
which privilege was claimed on the ground that the document was
prepared in contemplation of litigation and that its purpose was to rebut
allegations that might be made in such litigation.

ISSUE: Did the Chambers judge err?

RESULT: Leave to appeal granted. Appeal allowed. While the record may
support an inference that one of the purposes for which the document
was prepared was contemplated litigation, there was no evidence in
the record supporting the finding that the dominant purpose for which
the document was prepared was that of submitting it to a legal advisor
for advice and use in litigation. The burden was on the respondents to
adduce such evidence and having failed to do so, the claim of privilege
should not have been upheld.
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