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Construction Law - Tendering - Duty of Good Faith

Halifax Regional Municipality (HRM) issued acall for tenderson a
construction contract. In accordance with the tender document, the
tenders were opened publicly and the results published. All the
tenders substantially exceeded the construction estimate. The
appellant’ s tender was the lowest bid. Contrary to its usual practice of
negotiating with and awarding to the lowest bidder, HRM cancelled
the tender and, several months later, re-tendered the same contract. A
company which had not bid on the original tender won the contract.
Thetrial judge found that by re-tendering to obtain a better price and
not following its practice of negotiating with the lowest bidder, HRM
breached its duty of fairness to the appellant. It could not then rely on
the privilege clauses in the tender document to suggest that the
appellant had waived its right to make a claim.

(1) Do the privilege clauses contained in HRM's tender affect the
implied duty of fairness which the trial judge found HRM owed to
Amber?
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(2) Did HRM breach the implied duty of fairness?

(3) Ifitdid, should thetrial judge's award of damagesto Amber be
atered?

Appeal allowed. A tendering authority has the right to reserve
privilegesto itself in the tender documents. In determining the nature
and extent of the duty of fairness, thetrial judge erred in law by
failing to give due regard to the contractual termsin the particul ar
tender call. Here the tender documents reserved to the owner the right
to rgect al tendersif noneis considered satisfactory and, at its option,
to call for additional tenders, and excluded any implied term based on
any practice of the owner. HRM’ s decision to re-tender and not to
follow its usual practice were expressly permitted by the contractual
terms of the tender.

(Dissent) | would dismiss the appeal. Given the wording of the tender
documents, the evidence as a whole and the importance of protecting
the integrity of the tendering system, aterm should be implied in the
tender documents that HRM would not terminate the first tender
process and re-tender the identical project six months later to try to
obtain alower price. The judge did not err in the amount of damages
she awarded.
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