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The facts appear sufficiently in the opinion of the court.
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This suit was upon a written instrument. The names and description of parties are the
same as designated in said instrument. See Prince's Statutes, page 123.

A motion for a continuance is addressed to the sound discretion of the court, and there
is nothing in this case to show any abuse of it.

The plea of the defendant put in issue the execution of the note, and the evidence
introduced was legitimate under this issue.

The judgment is regular in every respect. We ask the judgment affirmed with damages.
JUDGES

Parks, Associate Justice. All concur.

AUTHOR: PARKS
OPINION

{*212} {1} In this case the plaintiff in error, Wagner, admits the execution of a note to the

defendants in error for $ 125, but denies that the note as executed by him was to draw
interest. The interest found by the jury was $ 16.67.




{2} The errors assigned are nine in number. Before the plaintiff in error can consistently
ask us to examine so many {*213} errors for so small an amount, he should furnish us
with a correct bill of exceptions. There is no certificate to this bill of exceptions that it
contains all the evidence in the case. On the contrary, we are referred in the bill itself to
the transcript for a very important affidavit which was used on the trial as evidence, and
is not incorporated in the bill of exceptions. The supreme court of Illinois in McPherson
v. Nelson, 44 Freeman, say that they have "uniformly held that when the bill of
exceptions fails to show that it contains all of the evidence, they will not examine the
evidence on a motion for a new trial. The presumption is, until the contrary is shown,
that the finding is correct and that there was evidence which may not be in the record
that warranted the finding." The same court in Garrity v. Lozano et al., 83 Ill. 597, say:
"Copies of instruments sued on, copies of accounts and affidavits filed in an action at
law, are not parts of the record unless so made by being embodied in the bill of
exceptions." This court has so recently expressed its concurrence with this statement of
the law and practice, that it is rather remarkable that attorneys in preparing bills of
exception, do not conform to it. To facilitate the drawing of bills of exception and to
secure the rights of parties against errors in the evidence, each district court should
have a competent reporter to take the testimony in all important trials, and any want of
authority there may be in existing laws to appoint and pay such officers, should be
supplied by appropriate legislation. In Rosenthal v. Chisum, 1 Gildersleeve, which
involved about $ 2,400, the court expressed its regret that owing to the defects in the bill
of exceptions, it could not decide the case upon its merits. In the present case, there is
not much occasion for regret. If this court had the prerogative to set aside a practice so
long and so firmly established and try the case upon its merits regardless of the errors
in the bill of exceptions, it would probably decline to do so. {*214} We are not disposed
to encourage appeals to this court in cases where so little is involved.

{3} The judgment of the district court is affirmed.



