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OPINION

{*551} {1} This action was brought in the United States district court for the first judicial
district of New Mexico against the defendant, George W. Howland, as deputy
postmaster at Santa Fe, and the sureties on his official bond, to recover the amount of
an alleged defalcation on the part of said Howland, in omitting and refusing to pay over
certain moneys belonging to the United States which he had received as such deputy
postmaster. The defendant, in addition to pleading performance of all the conditions of
the bond to be kept and performed by said Howland, set up as and for a further plea a
certain claim against the United States on the part of said Howland as deputy
postmaster for rent of post-office, and for lights, fuel, and stationery therefor, and
tendered the same as a set-off in the sum specified. To this plea a demurrer was
interposed which was sustained by the court below, and to the ruling of the court
sustaining the demurrer, the defendants excepted.



{2} The cause is before this court for review on bill of exceptions and appeal. The bill of
exceptions presents but a single question for the consideration of the court, and that is
whether the court below erred in sustaining the demurrer. There are certain conditions
precedent to be complied with in order to entitle a claim like the one set up in the plea
demurred to to be pleaded as a set-off in an action of this kind. The claim, in the first
instance, must have been allowed and adjusted on a satisfactory exhibit of facts by the
postmaster-general: 13 U.S. Stats. at Large, sec. 5, p. 335. And then such claim so
allowed and adjusted, before it can be pleaded in set-off, must either have been
presented to the auditor, and by him disallowed in whole or in part, or it must appear on
satisfactory proof that the defendant Howland {*552} had been prevented by
unavoidable accident from exhibiting such claim to the auditor, and that he was then in
possession of vouchers not before in his power to procure: 5 Id. 13, sec. 15, p. 80; 13
Wall. 63 at 65.

{3} It does not appear that any of these prerequisites have been complied with. The
claim of the defendant Howland set up in the plea demurred to could not, therefore,
have been properly pleaded in set-off.

{4} The judgment is affirmed.



