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JUDGES
BACA, RANSOM, FROST, FRANCHINI, MINZNER
AUTHOR: PER CURIAM

OPINION
ORDER
Per Curiam.

{1} An opinion was filed in this case on September 6, 1994. Chief Justice Montgomery
authored the opinion. Justice Franchini concurred. Justice Frost filed a special
concurrence, joined by Justice Baca. Justice Ransom dissented. On motion for
rehearing filed by the Plaintiffs-Petitioners, we now withdraw that opinion. We
nonetheless reaffirm the holding of the four-member majority of this Court that, in
considering the constitutionality of NMSA 1978, Section 41-4-19(A)(2) (Repl. Pamp.
1989) (the damages limitation on governmental tort liability), the trial court was mistaken
in limiting the evidence to facts applicable solely to the City of Albuquerque.

{2} The City had the burden of demonstrating that enforcement of the statutory cap is
substantially related to an important state interest. See Richardson v. Carnegie
Library Restaurant , 107 N.M. 688, 695, 763 P.2d 1153, 1160 (1988) (burden under
intermediate scrutiny). At trial, the district court considered only the City's treasury when
evaluating empirical evidence of the relationship of the cap to the protection of public
treasuries, as weighed against the individual interest in full recovery. We thus do not
{*603} have comprehensive empirical evidence of the necessary relationship. As to the
existence of a statewide relationship, we remain unwilling to rely on "anecdotal or
speculative showings of a fit between means and ends," and on "Brandeis briefs."
Trujillo v. City of Albuquerque , 110 N.M. 621, 630, 632, 798 P.2d 571, 580, 582
(1990).

{3} In the withdrawn opinion, only Chief Justice Montgomery and Justice Franchini were
of the belief "that we must decide, based on the facts available to us now , aided by the
parties’ and our own legal research, whether the caps as enacted in 1976 and as
potentially applicable to the plaintiffs in 1984 and 1985, were substantially related to an
important governmental interest." Justice Frost, in his specially concurring opinion,
stated that "in order to properly address the constitutionality of the damage limitation,
we would need further development of the factual record regarding the application of the
damage cap on the remainder of the state outside Albuquerque." Having been unable to
convince a majority that a remand should be ordered, and recognizing that the
inadequate record was not the fault of the City, Justices Baca and Frost concurred only
in the resulting judgment of the trial court.



{4} On rehearing, a majority of this Court is of the opinion that the City was unable to
carry its burden of showing a substantial relationship between the tort cap and the
public treasury as an indivisible and statewide whole. Because this failure was due in
large part to error in the trial court's exclusion of evidence, we remand for a further
evidentiary hearing. The trial court shall consider the relationship of the cap to public
treasuries as an indivisible and statewide whole, both at the time the cap was enacted
and at the time the causes of action accrued. A majority of this Court remains convinced
that it would not serve the interests of justice or the Constitution to limit our holding to
this case. Because of the significant work already done, the parties appear best
positioned to aid us in our decision.

{5} IT IS SO ORDERED.
DISSENT
Franchini, Justice.

{6} I dissent from this order. The opinion authored by Chief Justice Montgomery with
which | concurred should not be withdrawn. | continue to believe the ruling of the trial
court that the damage limitations in Section 41-4-19(A) did not violate either the United
States or New Mexico Constitution was correct. However, since a majority of this court
has determined that the prior opinion will be withdrawn and this matter remanded to the
trial court for the taking of additional evidence, | state that | do agree with that part of the
order which in essence states that in this matter it was not proper to engage in an "as
applied" analysis. On remand the trial court should not limit the evidence to that which is
solely applicable to the City of Albuquerque, and the court should consider the
relationship of the cap to the public treasuries at the time of its enactment and at the
time the causes of action accrued.



