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Meliquias Aragon and Louisa R. Galindre were jointly charged by indictment with the
offense of disbursing public funds to persons who had not performed services therefor.
The District Court, San Miguel County, Luis E. Armijo, J., entered orders quashing the
indictments and the State of New Mexico appealed and the last named defendant
moved to strike the brief filed by the District Attorney and dismiss the appeal. The
Supreme Court, McGhee, J., held that the District Attorney had authority to take the
appeal but that it was the duty of Attorney General to brief and present the case in
Supreme Court and that brief filed by District Attorney should be stricken.
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OPINION

{*422} {1} The defendants were jointly charged by indictment with the offense of
disbursing public funds to persons who had not performed services therefor, contrary to
Chapter 71, Laws of 1945. Motions to quash the indictments were filed by the
defendants and sustained. They were heard as to one defendant by Judge Armijo and
as to the other by Judge Swope. On motions of the District Attorney, orders were
entered granting appeals as to each defendant. The District Attorney caused the
appeals to be docketed here and filed a brief seeking the reversal of the adverse orders.




{2} Following the filing of the brief by the District Attorney, the appellee, Galindre, filed a
motion to strike it and to dismiss the appeal on the grounds the Attorney General is the
only official authorized to take such an appeal and brief the case in this court.

{3} The statute, Sec. 42-1503, 1941 Compilation, authorizing the State of New Mexico
to take such an appeal was enacted in 1917, and it has been the practice for the District
Attorneys to take such appeals. This is the first time their right so to do has been
guestioned here.

{4} Article 6, Sec. 24, of the New Mexico Constitution provides that the District Attorney
shall be the law officer of the State within his district. Section 17-111, 1941 Compilation,
makes it his duty to prosecute and defend for the state and county in all courts of record
in the counties of his district in civil and criminal cases.

{5} Section 3-302 of the 1941 Compilation provides that the Attorney General shall
prosecute and defend all cases in the Supreme Court in which the state is a party or
interested.

{6} The appellee says that the word "prosecute” in Section 3-302, supra, includes the
taking of the appeal; that it corresponds to filing an action and causing process to {*423}
issue to bring an adversary into court. They cite cases which lend support to this claim,
but we do not feel they justify us in giving such a narrow construction to the
constitutional provision relating to the powers of the District Attorney or the statute
above mentioned, especially in view of the long established practice of taking such
appeals by the District Attorneys.

{7} The South Dakota statutes relating to the duties of the state's attorneys for the
counties and the Attorney General are to all intents and purposes the same as ours. In
State v. McDonald, 48 S.D. 167, 203 N.W. 311, exactly the same situation arose except
that there the state's attorney (a local prosecutor) took an appeal from an order granting
a new trial and filed a brief in the case in the Supreme Court. A motion to strike the brief
and dismiss the appeal was filed. The court refused to dismiss the appeal, and granted
the application of the Attorney General to adopt the brief theretofore filed and to file a
supplemental brief. Here the Attorney General has intervened, announced the
disqualification of himself and his regular assistants, and asked that a Special Assistant
Attorney General be allowed to file a brief seeking a reversal of the rulings below.

{8} The opinion of the South Dakota court in the McDonald case, supra, appears to be
sound and we will follow it.

{9} We are of the opinion that the District Attorney had the authority to take the appeal,
but that it is the prerogative and duty of the Attorney General to brief the case and
present it in this court, and that a District Attorney may only appear here in a criminal
case by permission of the Attorney General and in association with him.



{10} The motion to dismiss the appeal will be denied. The motion to strike the brief of
the District Attorney will be granted.

{11} The Special Assistant Attorney General is granted permission to file a brief on the
merits within twenty days from the date of the entry of the order which will be entered in
accordance with this opinion.



