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Appeal from District Court, Luna County; Dunifon, Judge.

Rehearing Denied August 15, 1930.

O. R. Cantwell pleaded guilty to practicing medicine without a license, and sentence
imposed was suspended until further order of the court. From an order revoking the
suspension and putting the sentence into immediate effect, defendant appeals.

SYLLABUS

SYLLABUS BY THE COURT

Where there is substantial testimony to sustain the order of trial court in revoking
suspension of sentence, such order will not be disturbed on appeal.
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{*134} {1} OPINION OF THE COURT Upon his plea of guilty to practicing medicine
without a license, appellant was sentenced to pay a fine of $ 100 and be confined in the
county jail for 90 days, "sentence suspended until further order of the court.” Some time
later, the district attorney gave the court to be informed that the defendant was again
practicing in violation of law, and a hearing was had, at which counsel represented
appellant, and testimony was heard. The trial court revoked the suspension and put the
sentence into immediate effect, from which order this appeal is taken.

{2} Itis at least doubtful whether there ever was a lawful suspension of sentence in the
first place. In Ex parte Selig, 29 N.M. 430, 223 P. 97, we held that the statute requires
the conditions of the suspension to be set out in the order, and that such requirement is
mandatory. Be that as it may, the appellant did nothing to call the matter to the court's
attention, but, instead, accepted and enjoyed the suspension during the time it was in
effect. And when the district attorney undertook by petition to have it revoked and, in
doing so, set out what he claimed were the exact terms and conditions of the
suspension, the appellant accepted the issue thus made and litigated the question of
the breach of these conditions. It only remains to inquire whether there was substantial
evidence upon which the trial court ordered revocation. We think that the testimony was
more than sufficient to authorize the court to find that appellant had again practiced
medicine without a license.

{3} It follows that the judgment of the lower court should be affirmed, and it is so
ordered.



