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OPINION
WOOD, Judge, Court of Appeals.
{1} This appeal involves a dismissal under Rule 41(e) (8 21-1-1(41)(e), N.M.S.A. 1953).
The complaint was filed July 20, 1962. The answer was filed August 15, 1962. Plaintiff
filed a motion for immediate trial setting on November 13, 1963. Defendant's motion to

dismiss was filed September 1, 1964. The order dismissing under Rule 41(e) was filed
December 21, 1964.




{2} Plaintiffs' motion to set the case for trial, made prior to defendant's motion to
dismiss, prevents a dismissal under Rule 41(e). Martin v. Leonard Motor-El Paso, 75
N.M. 219, 402 P.2d 954; Foster v. Schwartzman, 75 N.M. 632, 409 P.2d 267; Kennedy
v. Nelson, 76 N.M. 299, 414 P.2d 518, decided March 21, 1966.

{3} The order of the trial court is reversed. The case is remanded with instructions to
reinstate the complaint and to place the cause on the trial docket.

{4} IT IS SO ORDERED.
WE CONCUR:

DAVID W. CARMODY, C.J., J. C. COMPTON, J.



