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OPINION




{*485} {1} Appellants, plaintiffs in the court below, seek a reversal of an order of
dismissal, with prejudice, of their cause of action under the provisions of Rule 41 (e) (1),
(21-1-1(41) (e) (1), N.M.S.A., 1953 Comp.).

{2} The original complaint was filed on March 7, 1959. On April 4, 1959, appellants filed
their first amended complaint in three counts, to-wit: (1) To restrain appellees from
discontinuing their electric service; (2) for damages to their business, credit and
reputation by reason of a notice published in the Hot Springs Herald; and (3) for an
audit of plaintiffs' utility account. On May 28, 1959, appellants filed their demand for jury
trial.

{3} Appellees, on July 2, 1959, filed their answer and counterclaim, and in their answer
they also moved for dismissal of appellants' complaint. The trial court overruled
appellees' motion to dismiss and an order to that effect was entered on December 1,
1959. On October 16, 1961, appellees moved for a dismissal of appellants' complaint,
with prejudice, on the ground that appellants had failed to take action to bring such
cause or proceeding to its final determination for a period of two years after the filing of
said action or proceeding.

{4} Appellants, on October 17, 1961, filed a motion asking the court to either set the
case for trial or dismiss the same, without prejudice.

{5} Appellees, on April 6, 1962, served notice on appellants that appellees’ motion
would be heard on April 16, 1962. On May 16, 1962, appellees filed a motion that
appellant's first amended complaint be dismissed, with prejudice, on the ground that
appellants had failed to take any action to bring such action or proceeding to its final
determination for a period of at least two years after the filing of said action or
proceeding, and that no written extension had been made. On the same day, May 16,
1962, appellees voluntarily dismissed their counterclaim.

{6} The trial court, on May 17, 1962, after a hearing held on May 16, 1962, on
appellees' motion filed October 16, 1961, entered its order dismissing appellants'
complaint, with prejudice, and found: That the motion should be granted under the
provisions of Rule 41(e); that no written stipulation or agreement extending the two-year
rule had been made or filed in the cause; and that appellants had failed to take any
action to bring their cause or proceeding to its final determination within a period of at
least two years after the filing of such action.

{7} Appellants claim error under three points, which are argued together: (1) That the
trial court erred in sustaining appellees' motion {*486} to dismiss under Rule 41(e); (2) in
refusing to make appellants' requested finding of fact; and (3) in failing to sustain or take
any action on appellants' motion to either set the case for trial or to dismiss appellants'
case, without prejudice.

{8} Appellants' main contention is that on April 18, 1960, the first day of the April term of
court, appellants' attorney orally requested that the case be set for trial, and that the



court stated that the case would be set late in the summer; and that on October 17,
1960, appellants' attorney orally requested that the case be set for trial, and that the
court announced the case would be tried after the first of the year. In both instances,
appellants state that the court made a notation to that effect on the "Judge's Docket,"
and argue that because of their said requests the time was tolled and the case should
not be dismissed under the provisions of Rule 41(e).

{9} The difficulty with appellants' contention is that appellants' statement, that they
made oral requests that the case be set for trial on April 18, 1960, and on October 17,
1960, is not supported by the record; and appellant's requested finding of fact, that such
was a fact, was refused by the trial court at a hearing on May 16, 1962. The trial court
also refused appellants' written requested finding of fact to the same effect, filed on
June 6, 1962.

{10} There is no evidence of record to support appellants' requested finding of fact, that
they orally requested the trial court to set the case for trial. The "Judge's Docket" shows
the following, among other things:

"1960
"Apr. 18 To be set late summer.
"Oct. 17 Try after 1st of year."

However, the "Judge's Docket" was not introduced or received in evidence, and
possibly appears in the record because appellants, in their praecipe, requested that said
document be included in the transcript. There is no evidence as to who made the
notation on the "Judge's Docket." Even if we should consider the notations in the
"Judge's Docket" set out above, this proves only what is set out therein, and does not
prove that appellants requested that the case be set for trial.

{11} The record is clear that appellants’ original complaint was filed on March 9, 1959,
and their first amended complaint was filed on April 3, 1959. Appellees answered on
July 2, 1959, and the case was at issue. Nothing else appears in the record, other than
the notations in the "Judge's Docket." Thereafter, on October 16, 1961, appellees
moved for a dismissal under Rule 41(e), and on May 17, 1962, the trial court ordered
appellants' complaint dismissed, with prejudice.

{12} There is no proof here of the written stipulation nor exceptions stated in Ringle
Development Corporation v. Chavez, 51 N.M. 156. 180 P.2d 790, so that absent a
showing {*487} of diligence reflected in the court file itself, the record fails to show such
action as is required to prevent dismissal under the rule. Featherstone v. Hanson, 65
N.M. 398, 338 P.2d 298; Western Timber Products Company v. W. S. Ranch Company,
69 N.M. 108, 364 P.2d 361; Morris v. Fitzgerald, 73 N.M. 56, 385 P.2d 574.



{13} Appellants argue that there is no provision in the statute that action on the part of a
plaintiff to bring the case to trial must appear in the court file itself, as held in Western
Timber Products Company v. W. S. Ranch Company, supra. We have reviewed those
decisions concerning the requirement that diligence be shown in the court file itself and
decline to overrule the construction there announced.

{14} We do not believe, under the facts as disclosed by the record in this case, that
appellants have shown the required diligence on their part to bring their action to a final
determination, by motion or other action sought of the court and disclosed in the record.
Further, there is no showing upon which appellants relied which would estop appellees
from meritoriously filing a motion to dismiss, after two years from the date of the filing of
the action.

{15} The judgment of the district court is affirmed.

{16} It is so ordered.



