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Suit to quiet title by the Mabie-Lowrey Hardware Company against Tom Ross and
others. Judgment for defendant Ross, and plaintiff appeals.

SYLLABUS
SYLLABUS BY THE COURT

1. Where plaintiff and defendant both derive their titles from the same grantor, plaintiff's
title through an unrecorded deed to a third person and then to plaintiff, and the
defendant's title through a recorded quitclaim deed direct to him, and where the
defendant purchased in good faith, for value, and had no knowledge of the outstanding
unrecorded deed of his grantor to plaintiff's grantor, defendant has the better title, and is
protected by the recording act. P. 53

2. The grantee under a quitclaim deed, who is a purchaser in good faith, for value,
without knowledge of the existence of an unrecorded deed from his grantor, is entitled
to the benefit of the recording act; that is section 4788, Code 1915. P. 53
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OPINION

{*52} {1} OPINION OF THE COURT. This is a suit to quiet title, brought by the Mabie-
Lowrey Hardware Company against Tom Ross et al. From a judgment in defendant's
favor, the plaintiff appeals to this court.

{2} Both parties claim title to the property in question through conveyances from one
Dock Townsend. Plaintiff received its paper title by warranty deed from one Toole, to
whom Townsend had conveyed. The deed from Townsend to Toole was not recorded
until nearly two years after it was made. The deed from Toole to the plaintiff was
promptly recorded. Subsequent to the time Townsend made his deed to Toole, he
(Townsend) made a quitclaim deed to the defendant, Tom Ross, which quitclaim deed
was recorded prior to the recording of the deed from Townsend to Toole. The court
below held {*53} that Ross was a purchaser in good faith, without knowledge of the
existence of the unrecorded deed, and gave judgment in his favor.

{3} The plaintiff below, appellant here, assigns as error this action of the trial judge,
contending that defendant was not a purchaser in good faith, as he obtained his title by
quitclaim deed, and therefore had no interest or title in the land, because Townsend had
previously conveyed his interest by an unrecorded deed to Toole, who had conveyed to
plaintiff. He further contends that defendant could take only what Townsend had to
convey, and that Townsend had at the time nothing to convey. It is admitted that
defendant paid value for the property in question, that he had no knowledge of the



existence of the outstanding unrecorded deed from his grantor to Toole, and that the
records of deeds in the county recorder's office show that the record title was in his
grantor, Townsend, at the time he, the defendant, purchased. It is contended, however,
because he took a quitclaim deed from Townsend, that he is not a purchaser in good
faith under the recording acts; that is, section 4788, Codification of 1915.

{4} Appellant, in support of his contention, cites the case of Ames v. Robert, 17 N.M.
609, 131 P. 994; but that case is distinguishable from the present one in the fact that the
property described in the unrecorded deed was not referred to in the subsequent
mortgage. The language of the opinion (17 N.M. at page 613, 131 P. 995) bears out this
distinction, where it is said:

"Ames not having recorded his deed at the time of the execution of the mortgage,
had the mortgage specifically described the real estate therefore conveyed to
him, title to the real estate would have passed under such mortgage, in the
absence of showing of knowledge of the existence of such unrecorded deed on
the part of the mortgagee.”

{5} There are many authorities which support the position of the appellant, but in our
opinion the better view is set forth in Devlin on Deeds, vol. 2, 88 672 and 673, {*54}
where the whole subject is elaborately treated and the following language is used:

"But in other states, and more reasonably, as it seems to us, it is held that a
purchaser under a quitclaim deed, who becomes such in good faith and for a
valuable consideration, may claim the benefit of the recording laws, and that his
conveyance, if first recorded, will prevail over a prior deed of bargain and sale.
This is the rule adopted in California. * * * This view was also at an early day
adopted in lllinois. * * * The rule that a purchaser under a quitclaim deed is
entitled under the registry laws to the character of a bona fide purchaser, and to
the protection that such a character gives, prevails in many states."

"Sec. 673. We think that it is unreasonable to deprive a purchaser under a
quitclaim deed of the benefits of the registration laws. A conveyance of this
character is sufficient to convey all the title the grantor possesses at the time of
its execution. If he has already executed a prior conveyance, a subsequent
grantee, whether by a quitclaim deed or a deed containing every covenant, can
acquire no title unless it be by virtue of some principle of estoppel, or by force of
some positive provision of the statute relative to registration. There is, to our
mind, no force in the argument that a purchaser by a quitclaim deed can succeed
to no rights save those possessed by his grantor. The same is true of a
purchaser under any other kind of deed. The latter succeeds by the conveyance
only to the title of the grantor, although he may be entitled to the benefit of the
subsequent title of his grantor by operation of the doctrine of estoppel, and may
have a right to resort to his grantor on the covenants contained in the deed for
any breach of or defect in the title he has purchased. Nor should the fact that a
purchaser accepts a quitclaim be regarded, in our judgment, as a 'significant



circumstance,' in charging him with notice of a prior or paramount title. Mr. Rawle
very properly says with reference to this suggestion: 'But there would appear to
be equal reason for the opposite argument, that a deed with general warranty
was as significant a circumstance -- that, unless there had been something
wrong about the title, the purchaser would not have demanded a general
covenant, and that he intended to run the risk of the defect, and rely upon the
covenant for his protection. In the absence of local usage it would seem that no
presumption of notice can properly arise, either from the absence or presence of
unlimited covenants, and where it is, as some of the cases say, the invariable
usage in a state to insert general covenants, the presence in a deed of limited
covenants is only a ground of presumption of mutual knowledge, or at least, of
suspicion, of some defect of title." The theory of the registry laws is that the
records truly disclose the state of every title. If an intending purchaser, after a
careful examination of the record, finds the legal title lodged in his grantor, and
has no actual notice of any outstanding {*55} claim, and obtains all of his
grantor's interest, why should his right to precedence over a prior unrecorded
conveyance of which he had no notice depend upon the form of his deed?
Quitclaim deeds in many states are not unusual forms of conveyance. The
grantor may have the best of reasons for not desiring to execute a deed with
covenants, or even to agree, impliedly, that the grantee shall succeed to any title
the former may subsequently acquire. The grantee may be thoroughly satisfied
with the validity of the grantor's title, and may, in his confidence, consider himself
fully protected by acquiring that title, without the exaction of covenants for his
reparation in case of its failure. The fact that his deed contains no covenants, and
that the grantor conveys to him nothing but his title, should not, in our opinion, be
entitled to consideration in the determination of the question whether he is to be
regarded as a bona fide purchaser or not. This question should be decided with
reference to other considerations, as want of consideration, or purchase with
notice. It might, perhaps, as a question of evidence, on the issue of notice, be
conceded that a party should be permitted to show, that one of the reasons why
the grantee took a quitclaim deed was because both he and the grantor were
aware of a prior conveyance or a defect in the title. But, as we have stated, we
can see no reason for the doctrine that a quitclaim deed should, of itself, aside
from any other suspicious circumstances, be sufficient to deprive its holder of
occupying the character of a bona fide purchaser."

{6} We therefore hold that the trial judge correctly decided in favor of the defendant, and
the judgment below is affirmed; and it is so ordered.



