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SYLLABUS  

SYLLABUS BY THE COURT  

1. It is an elementary an well settled rule of the law merchant, that an order for the 
payment of money out of a particular fund, is not a negotiable instrument. It is likewise 
equally well settled, that the inclusion in a check, order or bill of exchange of a direction 
to charge the amount to the check, order or of bill of exchange to a particular account, 
does not make it payable conditionally, or out of a particular fund, and therefore it is 
payable absolutely and is negotiable, and does not constitute an assignment of a 
particular fund. And independent of judicial construction, this rule is established in New 
Mexico by Sec. 3, Chap. 83, S. L. 1907. P. 188  

2. The mere act of stamping a bill of exchange "paid" by the payee, in and of itself does 
not constitute payment. Payment could only be made by delivery of the actual cash, or 
an adjustment of accounts, by agreement of the parties, so that the payee would be 
obligated to the holder of the bill. P. 189  

3. Where a statute requires the acceptance of a bill of exchange to be in writing and 
signed by the drawee, an oral acceptance is not binding upon the drawee. P. 191  
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OPINION  

{*186} OPINION.  

{1} On, or shortly before October 15th, 1912, the Bank of San Marcial, collected a life 
insurance policy for the defendant, McCrory, in the sum of two thousand dollars. From 
the amount so collected it made certain deductions, and payments on the order of 
McCrory, and on the morning of the 16th of October thereafter there remained in the 
possession of the bank, to the credit of McCrory, the sum of $ 1,412.58. Shortly after 
the opening of the bank on the morning of October 16th, about nine-five or nine-ten 
o'clock, Frank Johnson, Seymour Worrell and Thomas Marron each presented orders 
on said bank, or the cashier thereof, signed by said McCrory, for the following amounts: 

To the order of Frank Johnson $ 31.33 
To the order of Seymour Worrell 500.00 
To the order of Thomas Marron 160.00 

said orders totalling $ 691.33.  

{2} The order given to Thomas Marron was as follows, to-wit:  

"San Marcial, N. M., Oct. 15, 1912.  

"Mr. J. W. Joyce,  

"Cashier of the Bank of San Marcial.  

"Pay to the order of Tom Marron the sum of ($ 160.00) one hundred and sixty dollars, 
and charge the same against the ($ 2,000.00) two thousand insurance draft issued by 
Dora Alexander of the Woodman Circle in my favor, the same being the balance of my 
account with him.  



 

 

"Respectfully,  

"M. R. McCRORY."  

{3} The other two orders referred to were in the same language, except as to names 
and amounts.  

{4} The cashier of said bank took said orders, marked on each of them "Presented 
October 16th, 1912, 9:05," and stamped said orders on the face thereof with the bank 
{*187} stamp, which read as follows: "Paid October 16th, 1912, Bank of San Marcial, 
San Marcial, New Mexico," and thereupon said cashier make his check to each of the 
said parties for the amount respectively of the check or order so presented by them. 
Such checks, however, were not delivered to said parties, the bank retaining 
possession thereof, for the alleged purpose of protecting itself against garnishment 
proceedings which had been theretofore instituted by Armstrong Brothers, and then 
pending. Between one and two o'clock in the afternoon of the 16th day of October, the 
bank was served with process in the garnishment proceedings instituted by the appellee 
herein. On the 21st day of October thereafter, the Armstrong Brothers' garnishment was 
amicably adjusted, and the bank paid them, on McCrory's order, per said adjustment the 
sum of $ 892.55, and then had remaining in its possession the sum of $ 920.03, 
belonging to McCrory, or the holders of said orders. Some time thereafter it delivered 
the cashier's checks to the three parties named, and later paid in cash the amounts 
called for by said checks to the several parties. The trial court, after hearing the 
evidence, found the facts substantially as above stated, and concluded as a matter of 
law, that the garnishee was liable to the appellee for the full amount of the judgment 
theretofore rendered against the principal defendant, McCrory. Judgment was entered 
thereon, from which the garnishee defendant appeals.  

{5} Appellant first complains, that the judgment is excessive, because it had theretofore 
paid into the hands of the clerk of the court, when it filed its answer the sum of $ 228.70, 
which was the amount it admitted owing McCrory, and that the court failed to take into 
account the payment so made when it entered the judgment. There is no merit in this 
contention, however, as appellee can protect itself by paying to the clerk in satisfaction 
of the judgment, the difference between the amount theretofore paid the clerk and the 
amount of the judgment.  

{6} Appellant's principal contention is that the orders operated as assignments of the 
funds in the hands of the {*188} bank to the holders of such checks or orders, 
consequently at the time it was served with process it had in its hands only the sum of $ 
228.70 of the money of the defendant McCrory. The solution of this question depends 
upon whether such orders are negotiable instruments, for if they are, they did not 
operate as assignments of any part of the funds to the credit of McCrory with the bank. 
Sections 127 and 189, Chap. 83, S. L. 1907.  

{7} The bank contends they were not negotiable, because they were payable out of a 
particular fund, by reason of the direction "and charge the same against the ($ 2,000.00) 



 

 

two thousand dollar insurance draft issued by Dora Alexander of the Woodmen Circle in 
my favor, the same being the balance of my account with him," contained in each of 
said orders.  

{8} It is an elementary and well settled rule of the law merchant that an order for 
payment out of a particular fund is not a negotiable instrument. It is likewise equally well 
settled, that the inclusion in a check, order or bill of exchange of a direction to charge 
the amount of the check, order or bill of exchange to a particular account, does not 
make it payable conditionally or out of a particular fund; and therefore, it is payable 
absolutely and is negotiable, and does not constitute an assignment of a particular fund; 
or a part of a particular fund. First National Bank vs. Lightner, 74 Kan. 736, 88 P. 59; 11 
Am. and Eng. Ann. Cas, 596, 8 L.R.A. 231. And see also note to Hays vs. Lapeyre, 35 
L.R.A. 647. Independent of judicial construction, this rule is established by Sec. 3, 
Chap. 83, S. L. 1907, which reads as follows:  

"An unqualified order or promise to pay is unconditional within the meaning of this act, 
though coupled with:  

"1. An indication of a particular fund out of which reimbursement is to be made, or a 
particular account to be debited with amount; or  

"2. A statement of the transaction which gives rise to {*189} the instrument. But an order 
or promise to pay out of a particular fund not unconditional."  

{9} While the foregoing section of the act, is but a re-statement of the rule theretofore 
adhered to by the majority of the courts of the country, it had not always been uniformly 
followed as the case notes above referred to will show. It was to remove all doubt 
arising from the conflict of authority, and to establish a rule that the section was 
incorporated into the Negotiable Instruments Act. Under the section above quoted the 
orders in question were unconditional, negotiable, and did not constitute an assignment 
of a particular fund, or a part of a particular fund. By the orders, the cashier of the 
appellant bank was directed to pay the amounts therein named, and to debit the amount 
of the payment against the named account; hence there is no room for judicial 
construction, as the effect of the direction is controlled by the statute.  

{10} Appellant contends, however, that the acts of its cashier in stamping said orders 
"paid" and making out the cashier's checks constituted, either (1) a payment of the 
orders, or (2) an acceptance thereof, and, in either event it was discharged from liability 
to the garnishor herein. If either ground is well taken, the conclusion would necessarily 
follow, for, if the bank either paid, or accepted said orders, at the time of the 
presentation thereof, it would not have been indebted to McCrory for such amounts at 
the time it was served with process herein.  

{11} As to the first proposition, it must be apparent that the mere stamping of the word 
"paid" on said orders or checks, in and of itself amounted to nothing, and did not 
constitute payment. The payment could only be made by delivery of the actual cash, or 



 

 

an adjustment of accounts by agreement of the parties so that the bank would be 
obligated to the holders of the checks. In other words, "to constitute a payment, money 
or some other valuable thing must be delivered by the debtor to the creditor for the 
purpose of extinguishing the debt, and the creditor must receive it for the same purpose. 
18 Am. & Eng. Enc. Law, p. 150.  

{*190} {12} The act of the cashier, in executing the cashier's checks, did not amount to 
payment. If he had delivered the checks, and the parties had accepted them as 
payment, a different question would be presented. But this was not done. The essential 
element lacking, to constitute a completed payment, was the delivery of the cashier's 
checks, and their acceptance by the holders of the orders.  

"Delivery is the final step necessary to perfect the existence of any written contract, and 
therefore as long as a bill or note remains in the hands of the drawer or maker it is a 
nullity." Daniels on Negotiable Instruments (6th Ed.) Sec. 63.  

{13} And following the rule of the general law, the statute declares a contract on a 
negotiable instrument incomplete until delivery. (Sec. 16, Chap. 83, S. L. 1907.) Hence, 
it necessarily follows that the bank incurred no liability on the cashier's checks, so 
executed by its cashier, because of their non-delivery. In fact, the retention of the 
checks by the bank was for the very purpose of escaping liability. At the time of their 
presentation it had been garnisheed in another suit, and, as this action was still pending 
and undetermined, it did not know whether it would eventually have in its hands 
sufficient funds, belonging to McCrory, to liquidate the checks. The fact that the payees 
consented to the retention of the cashier's checks by the bank, does not alter the case. 
The checks were retained by the bank for the purpose of avoiding liability; hence their 
retention with the consent of the payees could not be regarded as a constructive 
delivery. If it could be so regarded, the very purpose of the detention would have been 
defeated. Both the findings and the evidence negative delivery or intention to deliver. It 
is true the eleventh finding of fact, requested by the appellant and adopted by the court, 
seems to be contradictory to other findings made by the court of its own motion. All the 
findings, however, must be construed together, and conflicting and contradictory 
findings reconciled, when it can be reasonably done. Stohr vs. Stohr (Cal.), 148 Cal. 
180, 82 P. 777; Heaton-Hobson Associated Law Offices vs. Arper (Cal.), 145 Cal. 282, 
78 P. 721.  

{*191} {14} Passing now to a consideration of the second question, viz; did the acts of 
the cashier constitute an acceptance of the bills of exchange? Section 132, Chapter 83, 
S. L. 1907, provides:  

"The acceptance of a bill is the signification by the drawee of his assent to the order of 
the drawer. The acceptance must be in writing and signed by the drawee. It must not 
express that the drawee will perform his promise by any other means than the payment 
of money."  



 

 

{15} The statute providing that the acceptance must be in writing, it necessarily follows 
that an oral acceptance would not be binding upon the bank; and the most that can be 
said of the transaction between the cashier of appellant and the holders of the checks 
is, that it amounted to an oral, conditional acceptance.  

{16} In the case of Sheets vs. Coast Coal Co., 74 Wash. 327, 133 P. 433, the Supreme 
Court of Washington says:  

"The manner in which the drawee may bind himself to pay such an order is limited by 
the provisions of Secs. 3517 and 3522, Rem. & Bal. Code, as follows:"  

{17} The sections quoted by the court are identical with Sections 127 and 132 of our 
Negotiable Instruments Law. After reciting the sections the court proceeds:  

"These provisions of our statute have been noticed and given the effect by this court in 
the following cases: Nelson vs. Nelson Bennett Co., 31 Wash. 116, 71 P. 749; 
Wadhams vs. Portland etc. R. Co., 37 Wash. 86, 79 P. 597; Frederick and Nelson vs. 
Spokane Grain Co., 47 Wash. 85, 91 P. 570.  

"No evidence whatever of an acceptance of these orders in writing by the coal company 
was introduced. It follows that the appellant cannot recover from the coal company upon 
the theory of his complaint."  

{18} In the case of B. & O. R. Co. vs. First National Bank, 102 Va. 753, 47 S.E. 837, it 
was held, under Section 132 of the Negotiable Instruments Law of that state, which is 
identical with the same section in force in this state, that the acceptance of a check 
must be in writing, and that the drawee is not liable to the holder unless and {*192} until 
it certifies such check. See also Ballen & Friedman vs. Bank of Krenlin (Okla.), 37 Okla. 
112, 130 P. 539. And the drawee of a bill of exchange is not liable on the bill unless and 
until he accepts it. Rambo et al. vs. First State Bank of Argentine (Kan.), 88 Kan. 257, 
128 P. 182; and the acceptance must be in writing, and signed as the statute requires, 
Faircloth-Byrd Mercantile Co., 167 Ala. 344, 52 So. 419; Izzo vs. Ludington, 79 A.D. 
272, 79 N.Y.S. 744.  

{19} The making out and signing the cashier's checks by the cashier of the bank did not 
amount to a written acceptance of the orders, nor was it the intention of the appellant 
that it should. The bank was desirous of escaping the liability which would accrue by an 
acceptance.  

"The making of a check, and having the same certified by a bank, passes no title to the 
funds on which the check is drawn to the person named as payee of the check. Until the 
check is delivered, no right accrues by virtue thereof to the payee." Buehler vs. Galt, 35 
Ill. App. 225.  

{20} As has been stated, all that can be said of the transaction between the appellant 
and the holders of the bills was, that there was a verbal promise made by the bank to 



 

 

pay the orders, when the Armstrong attachment was adjusted, if sufficient funds 
remained to the credit of McCrory. The agreement to pay, not being in writing as 
required by the statute, was not binding upon the bank; consequently, at the time it was 
served with process in this suit it had, to the credit of McCrory, the moneys in question. 
The agreement to pay, not being in writing as required by the statute, was not binding 
upon the bank; consequently, at the time it was served with process in this suit it had, to 
the credit of McCrory, subject to garnishment, over $ 900.00. The bank could have 
protected itself by bringing in the holders of the bills, as parties to the suit. Having 
elected to pay the bills, it assumed the risk of being required to answer for the full 
amount claimed by the garnishor in the pending suit, and must abide the consequences.  

{21} The judgment of the district court will be affirmed, and it is so ordered.  


