Chapter 72

Water Law

Article 1

Water Rights in General

§ 72-1-1. Natural waters; public.

All natural waters flowing in streams and watercourses, whether such be perennial, or
torrential, within the limits of the state of New Mexico, belong to the public and are
subject to appropriation for beneficial use. A watercourse is hereby defined to be any
river, creek, arroyo, canyon, draw or wash, or any other channel having definite banks
and bed with visible evidence of the occasional flow of water.

History: Laws 1907, ch. 49, § 1; Code 1915, § 5654; C.S. 1929, § 151-101; Laws 1941,
ch. 126, 8 1; 1941 Comp., § 77-101; 1953 Comp., § 75-1-1.

Cross-references. - As to appropriation of water, see N.M. Const., art. XVI, § 2.

Water law study committee. - Laws 1983, ch. 98, § 1, creates the water law study
committee composed of five members appointed by the governor after consultation with
the state engineer and the attorney general. The committee is to study the impact and
implications for the water resources available to the state of recent court decisions
concerning water and interstate commerce and to make recommendations concerning
any modifications or amendments to New Mexico water laws. The committee is to report
to the governor and the legislative counsel on or before January 1, 1984.

Laws 1983, ch. 98, § 2, appropriates $125,000 from the general fund to the office of the
governor in the seventy-first and seventy-second fiscal years for the purpose of paying
the expenses of the water law study committee and provides that any unexpended or
unencumbered balance remaining at the end of the seventy-second fiscal year shall
revert to the general fund.

Laws 1983, ch. 98, § 3, provides that the water law study committee shall terminate on
January 1, 1984 or ninety days after making its report, whichever is earlier.

Laws 1983, ch. 98, § 4, makes the act effective immediately. Approved March 31, 1983.

Purpose of Water Code. - Water Code of 1907 had for its purpose the conservation,
protection and development of public waters of state and their application to beneficial
uses. State ex rel. Red River Valley Co. v. District Court, 39 N.M. 523, 51 P.2d 239
(1935).



Water Code of 1907 was merely declaratory of law as it had already been established in
this jurisdiction by repeated judicial decisions, except that by those decisions the time
within which the application was to be made was not any definite period, but a
reasonable time, depending, to some extent, on the circumstances of the particular
case. Hagerman Irrigation Co. v. McMurry, 16 N.M. 172, 113 P. 823 (1911).

Section was merely declaratory of existing law. Yeo v. Tweedy, 34 N.M. 611, 286 P.
970 (1929).

New Mexico has comprehensive system for adjudication of water rights. United States
v. Bluewater-Toltec Irrigation Dist. 580 F. Supp. 1434 (D.N.M. 1984).

Arid-region doctrine, regarding appropriation of water, was modified by Water Code of
1907, so that here the right to use of water, both as to volume and periods of annual
use, was regulated either by permit of state engineer or decrees of the courts. Harkey v.
Smith, 31 N.M. 521, 247 P. 550 (1926).

Waters affected. - This section expressly limits the operation of chapter 49, Laws 1907,
to natural public waters within the territory which are flowing in streams and
watercourses; it excludes seepage water. Vanderwork v. Hewes, 15 N.M. 439, 110 P.
567 (1910).

State controls water use because it does not part with ownership; it only allows a
usufructuary right to water. Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th
Cir. 1981).

"Public waters". - Natural waters flowing in streams and watercourses in New Mexico
are public waters subject to adjudication and waters flowing into New Mexico via
interstate streams and diverted in New Mexico are public waters of this state. State ex
rel. Reynolds v. Luna Irrigation Co., 80 N.M. 515, 458 P.2d 590 (1969).

Surface waters entering New Mexico after impoundment and subsequent release by
Arizona irrigation company were public waters. State ex rel. Reynolds v. Luna Irrigation
Co., 80 N.M. 515, 458 P.2d 590 (1969).

Seasonal flow through ravine. - Where surface water in hilly region or high bluffs seeks
outlet through gorge or ravine during rainy season, and by its flow assumes definite and
natural channel, such accustomed channel through which water flows possesses
attributes of natural watercourse; flow of water need not be continuous, and size of
stream is immaterial. Jaquez Ditch Co. v. Garcia, 17 N.M. 160, 124 P. 891 (1912).

Applicability of adjudication provisions to other waters. - Other waters than those
mentioned in this section may be and are public waters, and rights not brought
immediately within the administrative provisions of this Water Code may still be subject
to its adjudication provisions. El Paso & R.I. Ry. v. District Court, 36 N.M. 94, 8 P.2d
1064 (1931).



Artificial waters are not subject to appropriation. Hagerman Irrigation Co. v. East Grand
Plains Drainage Dist., 25 N.M. 649, 187 P. 555 (1920).

Act does not regulate community acequias constructed prior to passage thereof, as to
right to change point of diversion from stream into acequias. Pueblo of Isleta v. Tondre,
18 N.M. 388, 137 P. 86 (1913).

Interstate irrigation project. - Irrigation project upon waters of natural stream running
from Colorado into New Mexico, when point of diversion, head gate and about six miles
of irrigation ditch were in Colorado, was not within jurisdiction of territorial engineer of
New Mexico. Turley v. Furman, 16 N.M. 253, 114 P. 278 (1911).

Right to take water in individual user. - Right of water user to take water from public
stream is a several right owned and possessed by the individual user, although ditch
may have been constructed by joint labor. Snow v. Abalos, 18 N.M. 681, 140 P. 1044
(1914).

Property right. - Water right is property and held to be real property by most authorities,
and ten-year statute of limitations controls actions regarding such right. New Mexico
Prods. Co. v. New Mexico Power Co., 42 N.M. 311, 77 P.2d 634 (1937).

Stream and underground water rights identical. - Legislature has provided somewhat
different administrative procedure for securing appropriator's rights to stream water and
underground water, but substantive rights, when obtained, are identical. City of
Albuquerque v. Reynolds, 71 N.M. 428, 379 P.2d 73 (1962).

Claim under Water Code. - Right of one claiming right to use of water for irrigation
purposes under Water Code of 1907 does not relate back to earlier date than filing of
application, as required by said act. Farmers Dev. Co. v. Rayado Land & Irrigation Co.,
28 N.M. 357, 213 P. 202 (1923).

Initiation of rights prior to passage of Water Code. - Where individual had initiated rights
under general law and was prosecuting the same with diligence when the 1907 law
went into effect, such right was recognized by and excluded from operation of the 1907
act. Farmers Dev. Co. v. Rayado Land & Irrigation Co., 28 N.M. 357, 213 P. 202 (1923).

Actual appropriation as better right. - Prior actual appropriation of water to beneficial
use, open and visible, will give better right to the water than could be obtained under
approved application to state engineer for right to appropriate. 1914 Op. Att'y Gen. 131.

Determination of beneficial use is a question of fact. Jicarilla Apache Tribe v. United
States, 657 F.2d 1126 (10th Cir. 1981).

Equitable apportionment is the doctrine of federal common law that governs disputes
between states concerning their rights to use the water of an interstate stream. When
both states recognize the doctrine of prior appropriation, priority becomes the "guiding



principle” in an allocation between competing states, but state law is not controlling.
Colorado v. New Mexico, 459 U.S. 176, 103 S. Ct. 539, 74 L. Ed. 2d 348 (1982).

In the determination of an equitable apportionment of the water of the Vermejo river
between Colorado and New Mexico the rule of priority is not the sole criterion. While the
equities supporting the protection of established, senior uses are substantial, it is also
appropriate to consider additional factors relevant to a just apportionment, such as the
conservation measures available to both states and the balance of harm and benefit
that might result from a diversion sought by Colorado. Colorado v. New Mexico, 459
U.S. 176, 103 S. Ct. 539, 74 L. Ed. 2d 348 (1982).

Equitable apportionment applies to claim of diversion for future uses. - The flexible
doctrine of equitable apportionment clearly extends to a state's claim to divert water for
future uses. Whether such a diversion should be permitted will turn on an examination
of all factors relevant to a just apportionment. Colorado v. New Mexico, 459 U.S. 176,
103 S. Ct. 539, 74 L. Ed. 2d 348 (1982).

Pueblo Rights Doctrine. - Defendant water company and intervenor town of Las Vegas
had a priority of use of Gallinas River waters under Pueblo Rights Doctrine over users
who had brought suit. Cartwright v. Public Serv. Co., 66 N.M. 64, 343 P.2d 654 (1958).

What law governs water rights. - Provisions of New Mexico constitution, statutory law of
New Mexico and case law of federal, territorial and state courts govern acquisition of
water rights of all parties including federal government, state game commission and
individual defendants. United States v. Ballard, 184 F. Supp. 1 (D.N.M. 1960).

Jurisdiction of suit. - Where water rights of stream system had not been adjudicated
under Water Code of 1907, but were more than twenty years old when code was
enacted, district court had jurisdiction of suit for obstruction of flow and appropriation of
waters of creek. New Mexico Prods. Co. v. New Mexico Power Co., 42 N.M. 311, 77
P.2d 634 (1937).

Trial court erred in dismissing suit for failure to exhaust administrative remedies, where
parties sought adjudication of their respectively claimed rights to use of waters of a
draw; fact that neither party had secured a permit from state to beneficially use the
waters did not necessarily prevent acquisition by either or both of rights to beneficial use
by appropriation, nor did it necessarily prevent acquisition of rights to use of these
waters by either as against the other. If claimed rights were acquired pursuant to
common-law appropriations prior to the enactment of state's first water code, those
rights were in no way dependent on existence of application to or permit from state
engineer. May v. Torres, 86 N.M. 62, 519 P.2d 298 (1974).

Taking of sand. - If state or its contractor takes sand from sand bar in middle of Chama
River near highway project, it should obtain consent of abutting property owners. 1937-
38 Op. Att'y Gen. 217.



Effect of former law. - General law for appropriation of water for the arid states was not
affected by the enactment of Laws 1905, chs. 102 and 104 (now repealed and
superseded). Farmers Dev. Co. v. Rayado Land & Irrigation Co., 28 N.M. 357, 213 P.
202 (1923).

Laws 1905, ch. 104 (now superseded) was permissive in character, applying only to
such claims to the right of use of water as were initiated under it; it was not exclusive
and did not preclude a claim under the general law, nor deprive a claimant of the
doctrine of relation. Farmers Dev. Co. v. Rayado Land & Irrigation Co., 28 N.M. 357,
213 P. 202 (1923), explained, State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362
P.2d 998 (1961).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

For note, "Appropriation by the State of Minimum Flows in New Mexico Streams," see
15 Nat. Resources J. 809 (1975).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For comment on State ex rel. Reynolds v. Miranda, 83 N.M. 443, 493 P.2d 409 (1972),
see 13 Nat. Resources J. 170 (1973).

For comment, "Wrestling with Water Quantification in Western States," see 14 Nat.
Resources J. 423 (1974).

For note, "Brantley v. Carlsbad Irrigation District: Limits of the Templeton Doctrine
Affirmed," see 19 Nat. Resources J. 669 (1979).

For note, "Access to Sunlight: New Mexico's Solar Rights Act," see 19 Nat. Resources
J. 957 (1979).

For note, "Access to Sunlight: New Mexico's Solar Rights Act,” see 10 N.M.L. Rev. 169
(1979-80).

For comment, "Protection of the Means of Groundwater Diversion," see 20 Nat.
Resources J. 625 (1980).

For comment, "Do State Water Anti-Exportation Statutes Violate the Commerce
Clause? or Will New Mexico's Embargo Law Hold Water?" see 21 Nat. Resources J.
617 (1981).

For article, "New Mexico Water Law: An Overview and Discussion of Current Issues,"
see 22 Nat. Res. J. 1045 (1982).



For note, "Ninth Circuit Rules That Disclaimer States Lack Jurisdiction Over Indian
Water Rights Under the McCarran Amendment,” see 23 Nat. Resources J. 255 (1983).

For article, "The Impact of Recent Court Decisions Concerning Water and Interstate
Commerce on Water Resources of the State of New Mexico," see 24 Nat. Resources J.
689 (1984).

For note, "Water Law - Public Trust Doctrine," see 24 Nat. Resources J. 809 (1984).

For article, "Managing River Systems: Centralization Versus Decentralization," see 24
Nat. Resources J. 1043 (1984).

For book review, "Water in the Hispanic Southwest: A Social and Legal History, 1550-
1850," see 25 Nat. Resources J. 551 (1985).

For note, "Indian Water Law: The Continuing Jurisdictional Nightmare," see 25 Nat.
Resources J. 841 (1985).

For comment, "Is There a Future for Proposed Water Uses in Equitable Apportionment
Suits?," see 25 Nat. Resources J. 791 (1985).

For article, "Patterns of Cooperation in International Water Law: Principles and
Institutions,” see 25 Nat. Resources J. 563 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters § 49.
Title to beds of natural lakes or ponds, 23 A.L.R. 757; 112 A.L.R. 1108.
93 C.J.S. Waters 88 3, 157.

§ 72-1-2. [Water rights; appurtenant to land; priorities.]

Beneficial use shall be the basis, the measure and the limit of the right to the use of
water, and all waters appropriated for irrigation purposes, except as otherwise provided
by written contract between the owner of the land and the owner of any ditch, reservoir
or other works for the storage or conveyance of water, shall be appurtenant to specified
lands owned by the person, firm or corporation having the right to use the water, so long
as the water can be beneficially used thereon, or until the severance of such right from
the land in the manner hereinafter provided in this article. Priority in time shall give the
better right. In all cases of claims to the use of water initiated prior to March 19, 1907,
the right shall relate back to the initiation of the claim, upon the diligent prosecution to
completion of the necessary surveys and construction for the application of the water to
a beneficial use. All claims to the use of water initiated thereafter shall relate back to the
date of the receipt of an application therefor in the office of the territorial or state
engineer, subject to compliance with the provisions of this article, and the rules and
regulations established thereunder.



History: Laws 1907, ch. 49, § 2; Code 1915, § 5655; C.S. 1929, § 151-102; 1941
Comp., § 77-102; 1953 Comp., § 75-1-2.

Cross-references. - As to beneficial use of water in streams, see N.M. Const., art. XVI,
88 1 to 3. As to severing of water rights from land, see 72-5-23 NMSA 1978.

Meaning of "this article". - The term "this article," as used by the 1915 Code compilers,
presumably refers to Code 1915, ch. 114, art. |, the provisions of which are presently
compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1
to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 to 72-4-19, 72-5-1 to 72-5-4, 72-5-6 to 72-
5-24, 72-5-26 to 72-5-31, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6 and 72-9-1 to 72-
9-3 NMSA 1978.

State engineer. - Section 72-2-1 NMSA 1978 makes the director of the water resources
division of the natural resources department the "state engineer."

Section incorporated doctrine of relation into statutory law affecting surface waters.
State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d 998 (1961).

State controls water use because it does not part with ownership; it only allows a
usufructuary right to water. Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th
Cir. 1981).

No administrable water right unless determination of acreage to which right
appurtenant. - There cannot exist an administrable water right for 90 acres of a 224-
acre tract unless there is first a determination of the acreage to which the right is
appurtenant. State ex rel. Reynolds v. Holguin, 95 N.M. 15, 618 P.2d 359 (1980).

"Beneficial use". - Use of water for domestic purposes, including stock watering, is a
"beneficial use" of water. First State Bank v. McNew, 33 N.M. 414, 269 P. 56 (1928).

Attainment of state conservation purposes by the state game commission constitutes a
useful or beneficial application of waters of New Mexico. United States v. Ballard, 184 F.
Supp. 1 (D.N.M. 1960).

Beneficial use of water is determined by ultimate use to which the water is put rather
than by distribution of the water among the people. 1974 Op. Att'y Gen. No. 74-23.

No right to receive water for nonbeneficial use. - No one is entitled to receive water for a
use not recognized as beneficial. Jicarilla Apache Tribe v. United States, 657 F.2d 1126
(10th Cir. 1981).

Determination of beneficial use is a question of fact. Jicarilla Apache Tribe v. United
States, 657 F.2d 1126 (10th Cir. 1981).



Maximum utilization is fundamental requisite. - Because water conservation and
preservation is of utmost importance, maximum utilization is a fundamental requisite of
"beneficial use." Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th Cir. 1981).

Excessive diversion not beneficial use. - No matter how early a person's priority of
appropriation may be, he is not entitled to receive more water than is necessary for his
actual use. An excessive diversion of water, through waste, cannot be regarded as a
diversion to beneficial use. Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th
Cir. 1981).

Capacity of reservoir. - Private power and water company lost rights to unsold capacity
of reservoir, not put to beneficial use because not appurtenant to land, upon tax sale.
San Luis Power & Water Co. v. State, 57 N.M. 734, 263 P.2d 398 (1953).

Public land subject to water rights. - One who makes a filing on unoccupied public land
takes it subject to any vested and accrued water right for domestic, mining, agricultural,
manufacturing or other purposes, which are recognized by the local laws, customs and
decisions of courts. First State Bank v. McNew, 33 N.M. 414, 269 P. 56 (1928).

Water rights transferred or moved under a permit become appurtenant only when final
proofs and surveys are filed. Sun Vineyards, Inc. v. Luna County Wine Dev. Corp., 107
N.M. 524, 760 P.2d 1290 (1988).

Transfer of possessor and water rights. - One holding possessory right to public land for
grazing purposes by virtue of an implied license from federal and state laws, and the
ownership of sufficient living permanent water for cattle, intending to make a permanent
water right incident to the public land, may sell and verbally transfer such water rights
with such possessory right in the land. First State Bank v. McNew, 33 N.M. 414, 269 P.
56 (1928).

Water rights not included in "improvements". - Judicial announcement that purchaser of
government public land is entitled to improvements on premises when taking
possession does not apply to water rights. First State Bank v. McNew, 33 N.M. 414, 269
P. 56 (1928).

Priority in underground water rights. - Landowner who lawfully began developing
underground water right and completed it with reasonable diligence acquired a water
right with priority date as the initiation of his work even though the lands involved were
placed within declared artesian basin before work was finished and water put to
beneficial use. State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d 998 (1961).

To establish agricultural water right a man-made diversion was needed; turning of cattle
into natural wash for grazing, or cutting of grass, was insufficient. State ex rel. Reynolds
v. Miranda, 83 N.M. 443, 493 P.2d 409 (1972).



Claim under act. - Right of one who claims right to use of water for irrigation purposes
under this act does not relate back to date earlier than his application. Farmers Dev. Co.
v. Rayado Land & Irrigation Co., 28 N.M. 357, 213 P. 202 (1923).

Claim prior to act. - Where individual initiated rights under general law and was
prosecuting the same with diligence when the 1907 law went into effect, such right was
recognized by and excluded from operation of the 1907 act. Farmers Dev. Co. v.
Rayado Land & Irrigation Co., 28 N.M. 357, 213 P. 202 (1923).

Pueblo Rights Doctrine. - Defendant water company and intervenor town of Las Vegas
had a priority in Gallinas River waters' use, over users who had brought suit, under
Pueblo Rights Doctrine. Cartwright v. Public Serv. Co., 66 N.M. 64, 343 P.2d 654
(1958).

There was no Spanish grant of pueblo rights whereby city of Santa Fe could claim
superior rights to use water from Santa Fe creek or river. New Mexico Prods. Co. v.
New Mexico Power Co., 42 N.M. 311, 77 P.2d 634 (1937), distinguished, Cartwright v.
Public Serv. Co., 66 N.M. 64, 343 P.2d 654 (1958).

State engineer. - After original approved application for water, it is within discretion of
state engineer to order commencement of work and to grant extensions of time. 1914
Op. Att'y Gen. 56.

Owner of water right has duty to comply with law. State ex rel. Reynolds v. South
Springs Co., 80 N.M. 144, 452 P.2d 478 (1969).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For article, "The Law of Prior Appropriation: Possible Lessons for Hawaii," see 25 Nat.
Res. J. 911 (1985).

For note, "Recent Developments in the El Paso/New Mexico Interstate Groundwater
Controversy - The Constitutionality of New Mexico's New Municipality Water Planning
Statute," see 29 Nat. Resources J. 223 (1989).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters § 230.

Trespass, injunction against repeated or continuing trespasses in cases involving water
rights, 32 A.L.R. 547; 60 A.L.R.2d 310.

Periodical, seasonal or intermittent stream as a watercourse, 40 A.L.R. 839.
Constitutionality of statutes affecting riparian rights, 56 A.L.R. 277.

Covenant against encumbrance, water rights as breach of, 64 A.L.R. 1496.

Right of riparian owner on navigable water to access to water, 89 A.L.R. 1156.



Easement in respect of water as one in gross or appurtenant, 89 A.L.R. 1187.
Overflow or escape of water from drainage ditch, liability for, 169 A.L.R. 517.
Extinguishment of implied or prescriptive easement in respect of water by sale of
servient estate to purchaser without notice, 174 A.L.R. 1241.

Liability, as regards surface waters, for raising surface level of land, 12 A.L.R.2d 1338.
Liability of person obstructing stream, ravine or similar area by debris or waste, for
damages caused by flooding or the like, 29 A.L.R.2d 447.

Clogged culverts, bridges, etc., 29 A.L.R.2d 456.

Construction or maintenance of sewers, water pipes or the like by public authorities in
roadway, street or alley as indicating dedication or acceptance thereof, 52 A.L.R.2d
263.

Implied covenant or obligation of lessor to furnish water or water supply for business
needs of the lessee, 65 A.L.R.2d 1313.

Way by necessity where property is accessible by navigable waters, 9 A.L.R.3d 600.
93 C.J.S. Waters 88 182 to 185.

§ 72-1-3. Declaration of water rights vested prior to 1907; form;
contents; verification; filing; recording; presumption.

Any person, firm or corporation claiming to be an owner of a water right which was
vested prior to the passage of Chapter 49, Laws 1907, from any surface water source
by the applications of water therefrom to beneficial use, may make and file in the office
of the state engineer a declaration in a form to be prescribed by the state engineer
setting forth the beneficial use to which said water has been applied, the date of first
application to beneficial use, the continuity thereof, the location of the source of said
water and if such water has been used for irrigation purposes, the description of the
land upon which such water has been so used and the name of the owner thereof. Such
declaration shall be verified but if the declarant cannot verify the same of his own
personal knowledge he may do so on information and belief. Such declarations so filed
shall be recorded at length in the office of the state engineer and may also be recorded
in the office of the county clerk of the county wherein the diversion works therein
described are located. Such records or copies thereof officially certified shall be prima
facie evidence of the truth of their contents.

History: 1953 Comp., 8§ 75-1-2.1, enacted by Laws 1959, ch. 222, § 1; 1961, ch. 250, §
1.

Compiler's notes. - The provisions of Laws 1907, ch. 49, are presently compiled as 19-
7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1,
72-4-13, 72-4-15, 72-4-17 to 72-4-19, 72-5-1, 72-5-3, 72-5-4, 72-5-6 to 72-5-24, 72-5-26
to 72-5-28, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6, 72-9-1 to 72-9-3 NMSA 1978.

State engineer. - See 72-2-1 NMSA 1978.



Community ditch commissioners do not condemn land by filing declaration of water
rights hereunder. 1969 Op. Att'y Gen. No. 69-96.

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For article, "Prior Appropriation, Impairment, Replacements, Models and Markets," see
23 Nat. Resources J. 25 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 93 C.J.S. Waters § 184.

§ 72-1-4. [Declaration of water rights vested prior to 1907; force and
effect of prior declarations.]

Declarations heretofore filed in substantial compliance with Section 1 [72-1-3 NMSA
1978] hereof shall be recognized as of the same force and effect as if filed after the
taking effect of this act [72-1-3, 72-1-4 NMSA 1978].

History: 1953 Comp., § 75-1-2.2, enacted by Laws 1959, ch. 222, § 2.

Effective dates. - Laws 1959, ch. 222, contained no effective date, but was enacted at a
session which adjourned on March 14, 1959. See N.M. Const., art. IV, § 23.

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 93 C.J.S. Waters § 184.

§ 72-1-5. Eminent domain; entry on property.

The United States, the state or any person, firm, association or corporation may
exercise the right of eminent domain, to take and acquire property [and] right-of-way
[rights-of-way] for the construction, maintenance and operation of reservoirs, canals,
ditches, flumes, aqueducts, pipelines or other works for the storage or conveyance of
water for beneficial uses, including the right to enlarge existing structures, and to use
the same in common with the former owner; any such right-of-way for canal, ditch,
pipeline or other means for the conveyance of water shall in all cases be so located as
to do the least damage to private or public property consistent with proper use and
economical construction. Such property and right-of-way shall be acquired in the
manner provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978].
Subject to the provisions of Sections 42A-1-8 through 42A-1-12 NMSA 1978, the



engineers and surveyors of the United States, the state and of any person, firm or
corporation shall have the right to enter upon the lands and waters of the state and of
private persons and of private and public corporations, for the purpose of making
hydrographic surveys and examinations and surveys necessary for selecting and
locating suitable sites and routes for reservoirs, canals, pipelines and other waterworks.

History: Laws 1907, ch. 49, § 3; Code 1915, § 5656; C.S. 1929, § 151-103; 1941
Comp., 8 77-103; 1953 Comp., § 75-1-3; Laws 1981, ch. 125, § 54.

Cross-references. - For constitutional provision relating to eminent domain, see N.M.
Const., art. Il, 8 20. For eminent domain procedure, see 42A-1-1 NMSA 1978 et seq. As
to appraisal of land taken upon reconstruction of ditch, see 73-2-57 to 73-2-62 NMSA
1978.

Effective dates. - Laws 1981, ch. 125, § 64, makes the act effective on July 1, 1981.

Constitutionality. - Beneficial use of water is a public use, and condemnation of a right-
of-way to make such beneficial use possible does not violate N.M. Const., art. II, § 20.
Kaiser Steel Corp. v. W.S. Ranch Co., 81 N.M. 414, 467 P.2d 986 (1970).

Water is placed in unique category in state constitution. Kaiser Steel Corp. v. W.S.
Ranch Co., 81 N.M. 414, 467 P.2d 986 (1970).

Question of "public interest" is judicial one, presumption being that a use is public if the
legislature has declared it to be such. Kaiser Steel Corp. v. W.S. Ranch Co., 81 N.M.
414, 467 P.2d 986 (1970).

Legislature in this section has impliedly declared the conveying of water for beneficial
uses to be a "public use." Kaiser Steel Corp. v. W.S. Ranch Co., 81 N.M. 414, 467 P.2d
986 (1970).

Scope of right. - Terms of this section and 72-5-15 NMSA 1978 are broad, and include
every person having a water right, and there is nothing in terms of either section
restricting class of persons entitled to enjoy right of condemnation to those persons who
are seeking either to initiate a right, or whose rights are regulated by terms of the act.
Pueblo of Isleta v. Tondre, 18 N.M. 388, 137 P. 86 (1913).

Community ditches. - Since community ditches are political subdivisions of the state
under the power of eminent domain they may condemn land for the construction of
ditches. 1969 Op. Att'y Gen. No. 69-96.

Section does not specifically authorize condemnation of public property. 1969 Op. Att'y
Gen. No. 69-96.



Specific statutes on condemnation of ditch control over more general condemnation
statute for water facilities found in this section. 1969 Op. Att'y Gen. No. 69-96.

Private property cannot be taken for ditch without payment of just compensation. 1969
Op. Att'y Gen. No. 69-96.

Fact that ditch commissioners are given right to alter, change location of, enlarge,
extend or reconstruct ditch under conditions set forth in 73-2-56 NMSA 1978 cannot be
construed as giving them authority to take private property for such uses without just
compensation, contrary to N.M. Const., art. Il, § 20, and without regard to statutory
procedures. Marjon v. Quintana, 82 N.M. 496, 484 P.2d 338 (1971).

Inverse condemnation. - If ditch commissioners take land without initiating
condemnation proceedings, landowner may institute his own suit for inverse
condemnation and receive just compensation for the taking. 1969 Op. Att'y Gen. No. 69-
96.

Recovery of damages was property owner's exclusive remedy where corporation
appropriated private property to provide right-of-way for beneficial use of water prior to
condemnation proceeding. Kaiser Steel Corp. v. W.S. Ranch Co., 81 N.M. 414, 467
P.2d 986 (1970).

Irrigation right-of-way. - Individual with only a permissive license to use an old highway
borrow ditch had no right to have irrigation ditch constructed and relocated at public
expense on private lands of another upon the widening of the road; if he wanted an
irrigation right-of-way he could seek acquisition thereof by condemnation pursuant to
this section and 73-2-1 NMSA 1978 et seq. Board of County Comm'rs v. Sykes, 74 N.M.
435, 394 P.2d 278 (1964).

Dam and reservoir. - Interstate stream commission was entitled to institute proceedings
in name of state for condemnation of land for erecting a dam and reservoir to impound
and conserve water. State ex rel. Red River Valley Co. v. District Court, 39 N.M. 523, 51
P.2d 239 (1935).

Appropriation of unused waters. - Under N.M. Const. and this section, company
operating ditch or canal for irrigation purposes under Laws 1887, ch. 12 (62-2-1 NMSA
1978 et seq.), cannot prevent another from exercising right of eminent domain to
enlarge the existing structure so that he may have beneficial use of waters not
appropriated by prior claimant. 1915-16 Op. Att'y Gen. 92.

Municipality may not condemn operating acequia to build public street in its place, since
ditch is already serving public purpose. City of Albuquerque v. Garcia, 17 N.M. 445, 130
P. 118 (1913); City of Raton v. Pollard (8th Cir. 1920), distinguished.

Removal of ditch to widen highway. - Where a privately owned irrigation ditch or a
community acequia or ditch interferes with widening of public highway, there being no



other means of providing safe and convenient travel on the right-of-way, state highway
commission could require removal of ditch or acequia under eminent domain, as rule
that property devoted to one public use cannot be condemned for another public use
has no application against the sovereign. 1951-52 Op. Att'y Gen. No. 5624.

Court of appeals erred in refusing to stay federal court action in diversity suit alleging
that individual who claimed authority under this section to use water rights granted by
state was guilty of trespass, until state law issues could be settled in a declaratory
judgment suit then pending in state court. Kaiser Steel Corp. v. W.S. Ranch Co. 391
U.S. 593, 88 S. Ct. 1753, 20 L. Ed. 2d 835 (1968).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas,"” see 11 Nat. Resources J. 48 (1971).

For comment, "New Mexico's Mine Dewatering Act: The Search for Rehoboth,” see 20
Nat. Resources J. 653 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 26 Am. Jur. 2d Eminent Domain 88 189 to
198.

Private owner, exercise of eminent domain for purpose of irrigating land of, 9 A.L.R.
583; 27 A.L.R. 519.

Highway officers' personal liability for interference with water rights, in construction or
maintenance of highway, 27 A.L.R.3d 794.

Pollution of water of well as result of flooding of property under right of eminent domain,
106 A.L.R. 989.

Obstruction or diversion of, or other interference with, flow of surface water as taking or
damaging property within constitutional provision against taking or damaging without
compensation, 128 A.L.R. 1195.

29A C.J.S. Eminent Domain § 45.

§ 72-1-6. [Traveler's use of water.]

All currents and sources of water, such as springs, rivers, ditches and currents of water
flowing from natural sources in the state of New Mexico, shall be and they are declared
free; in order that all persons traveling in this state shall have the right to take water
therefrom for their own use, and that of the animals under their charge: provided, that
the word traveler, shall not in any manner extend to persons who travel with a large
number of animals; for in that case they shall not use the water of any spring belonging
to any individual, without having first obtained the express consent of the owner. And it
is further understood, that if any person in transit or traveling, at the time of using any of
the water mentioned, shall cause any injury to the fields, planted lands or private
property of any person, he shall pay to the party injured all damages that may have
been done: provided, further, that this article shall in no manner apply to wells in this
state: provided, further, that this article shall not be applicable to ponds or reservoirs of
water, that persons may construct for their own proper use and benefit, and no person



under pretext of title to said sources, springs, rivers or ditches, shall have the right to
embarrass and hinder, or molest any transient person or traveler in or at the time of
taking the water for his proper use and giving water to his animals.

History: Laws 1876, ch. 41, § 1; C.L. 1884, § 49; C.L. 1897, § 52; Code 1915, § 5812;
C.S. 1929, § 151-1001; 1941 Comp., 8§ 77-104; 1953 Comp., § 75-1-4.

Cross-references. - As to use of public land for range without owning water right, see
19-3-13 to 19-3-15 NMSA 1978.

Meaning of "this article". - The 1915 Code compilers substituted "this article" for "this
act," presumably referring to Code 1915, ch. 114, art. VII, the provisions of which are
presently compiled as 72-1-6, 72-1-7 NMSA 1978.

Private ownership of water in public streams was prohibited by this section, and a right
to use of such waters for beneficial purposes was given to those who appropriated and
applied them to such uses. Millheiser v. Long, 10 N.M. 99, 61 P. 111 (1900).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters §8 87 to 89.

§ 72-1-7. [Interfering with traveler's use of water; penalty.]

Hereafter, if any person or persons, shall embarrass, hinder and molest any person or
persons at the time they may wish to take the water for their animals, and shall claim or
demand of the traveler any compensation for the use of the water, such person or
persons on conviction thereof, before the court of a justice of the peace [magistrate] or
district judge, shall be fined in a sum not less than twenty-five dollars [($25.00)], nor
more than fifty dollars [($50.00)], and shall be liable to pay all the damages caused
thereby to the person so hindered.

History: Laws 1876, ch. 41, § 2; C.L. 1884, § 50; C.L. 1897, § 53; Code 1915, § 5813;
C.S. 1929, § 151-1002; 1941 Comp., 8§ 77-105; 1953 Comp., § 75-1-5.

Magistrate court. - The office of justice of the peace has been abolished, and the
powers and duties thereof transferred to the magistrate court. See 35-1-38 NMSA 1978.

§ 72-1-8. Camping, trailer, recreational or motor vehicle parking
prohibited.

It is unlawful for a person to camp, or to park a trailer, recreational vehicle or motor
vehicle within three hundred yards of a manmade water hole, a water well or a watering
tank used by wildlife or domestic stock, without the prior consent of the owner of the
land, the person in lawful possession of the land or the authorized representatives of



either. Any person violating the provisions of this section is guilty of a misdemeanor and
upon conviction shall be fined in an amount not to exceed one hundred dollars ($100).

History: 1953 Comp., § 75-1-6, enacted by Laws 1965, ch. 36, § 1; 1975, ch. 47, § 1;
1979, ch. 151, 8 1.

§ 72-1-9. Municipal and county water development plans;
preservation of municipal and county water supplies.

A. It is hereby recognized by the state of New Mexico that it promotes the public welfare
and the conservation of water within the state for municipalities, counties and public
utilities supplying water to municipalities or counties to plan for the reasonable
development and use of water resources. The state further recognizes the state
engineer's administrative policy of not allowing municipalities and counties to acquire
and hold, unused, water rights in an amount greater than their reasonable needs within
forty years and recognizes that this administrative policy was incorporated into law by
Chapter 2, Laws 1983.

B. Municipalities, counties and public utilities supplying water to municipalities or
counties shall be allowed a water use planning period not to exceed forty years, and
water rights for municipalities, counties and public utilities supplying water to such
municipalities or counties shall be based upon a water development plan the
implementation of which shall not exceed a forty-year period from the date of the
application for an appropriation or a change of place or purpose of use pursuant to a
water development plan or for preservation of a municipal or county water supply for
reasonably projected additional needs within forty years.

History: 1978 Comp., § 72-1-9, enacted by Laws 1985, ch. 198, § 1.
Cross-references. - As to the state engineer, see 72-2-1 NMSA 1978.

Emergency clauses. - Laws 1985, ch. 198, 8§ 4 makes the act effective immediately.
Approved April 4, 1985.

Applicability. - Laws 1985, ch. 198, § 3 makes the provisions of the act applicable to all
applications pending before the state engineer.

Compiler's notes. - Chapter 2 of Laws 1983, referred to at the end of Subsection A, is
compiled as 72-12-3, 72-12-8, 72-12-18, and 72-12-20 NMSA 1978.

Law reviews. - For comment, "The Federal Power Act and Western Water Law - Can
States Maintain Their Own Water Use Priorities?", see 27 Nat. Res. J. 218 (1987).

For note, "Recent Developments in the El Paso/New Mexico Interstate Groundwater



Controversy - The Constitutionality of New Mexico's New Municipality Water Planning
Statute,” see 29 Nat. Resources J. 223 (1989).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waterworks and Water
Companies 88 23 to 25.
94 C.J.S. Waters 88 228 to 230.

Article 2

State Engineer

§ 72-2-1. Appointment; removal; qualifications; duties; office;
private practice prohibited.

There shall be a "state engineer" who shall be a technically qualified and registered
professional engineer under the Engineering and Land Surveying Practice Act [Chapter
61, Article 23 NMSA 1978] and shall be appointed by the governor and confirmed by the
senate. He shall hold office for the term of two years or until his successor has been
appointed and has qualified. He is subject to removal only for cause. He has general
supervision of waters of the state and of the measurement, appropriation, distribution
thereof and such other duties as required. The salary of the state engineer shall be set
by the governor, and he shall receive necessary traveling expenses while away from his
office in the discharge of official duties pursuant to the provisions of the Per Diem and
Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. The office of the state engineer shall be
located at the seat of government. He shall not engage in any private practice.

History: Laws 1907, ch. 49, § 4; Code 1915, § 5657; Laws 1919, ch. 46, § 1; C.S. 1929,
§ 151-104; Laws 1937, ch. 178, § 1; 1947, ch. 142, § 1; 1941 Comp., § 77-201; 1953
Comp., 8§ 75-2-1; Laws 1971, ch. 234, § 10; 1977, ch. 254, § 92; 1982, ch. 10, § 3.

Cross-references. - For right of state engineer to enter private property, see 72-8-1
NMSA 1978. As to investigation of water supply for state lands, see 19-5-4 NMSA 1978.
As to reports from electrical irrigation districts, see 73-12-12 NMSA 1978.

Effective dates. - Laws 1982, ch. 10, 8§ 10, makes the act effective on July 1, 1982.

Temporary provisions. - Laws 1982, ch. 10, § 8, transfers all personnel, appropriations,
equipment, supplies and records of the water resources division of the natural
resources department to the office of the state engineer as of July 1, 1982, and provides
that all existing contracts and agreements in effect as to the water resources division of
the natural resources department shall be binding and effective on the office of the state
engineer.



Appropriations. - Laws 1984 (1st S.S.), ch. 10, § 3H(1), provides that $175,000 of a
$788,000 appropriation from the general fund to the department of finance and
administration for expenditure in the seventy-second and seventy-third fiscal years is for
the purpose of purchasing mapping equipment for the state engineer and provides that
any unexpended or unencumbered balance remaining at the end of the seventy-third
fiscal year shall revert to the general fund.

Laws 1984 (1st S.S.), ch. 10, 8§ 12, makes the act effective immediately. Approved
March 29, 1984.

Laws 1985 (1st S.S.), ch. 15, 8§ 4A appropriates $200,000 from the New Mexico
irrigation works construction fund to the state engineer to make grants for constructing,
improving, repairing and protecting from floods, the dams, reservoirs, ditches, flumes
and appurtenances of mutual ditch companies and community ditch companies within
the state in the seventy-third through seventy-fifth fiscal years and provides that any
unexpended or unencumbered balance remaining at the end of the seventy-fifth fiscal
year shall revert to the New Mexico irrigation works construction fund.

Laws 1985 (1st S.S.), ch. 15, § 10 provides that if the special session of the thirty-
seventh legislature passed and signed into law other bills which authorize funding for
any project enumerated in Chapter 15, authorizations for funding contained in Chapter
15 shall be reduced by the amount contained in those other acts of the special session.

Laws 1985 (1st S.S.), ch. 15, § 25 makes the act effective immediately. Approved June
7, 1985.

Laws 1986, ch. 65, § 1 appropriates $100,000 from the irrigation works construction
fund to the state engineer for expenditure in the seventy-fourth and seventy-fifth fiscal
years for capital improvements at the Talpa water users association reservoir, including
lining the reservoir, installing new gate valves and pipes and constructing catwalks to
the gate valves and provides that any unexpended or unencumbered balance remaining
at the end of the seventy-fifth fiscal year shall revert to the irrigation works construction
fund.

Laws 1988, ch. 142, § 1, effective March 9, 1988, appropriates $175,000 from the
general fund to the state engineer for expenditure in the seventy-sixth and seventy-
seventh fiscal years for the purpose of providing a feasibility study and engineering
analysis for flood control improvements and other recreational construction in Roswell,
provides that this appropriation shall be used as matching funds with the federal corps
of engineers funds for flood control, and provides that any unexpended or
unencumbered balance remaining at the end of the seventy-seventh fiscal year shall
revert to the general fund.

Imposition of conditions for grant lawful. - Adoption by state engineer of the only known
plan to avoid impairment of existing rights by requiring that surface rights be retired to
the extent necessary to protect prior stream appropriators as a condition of the granting



city's application to appropriate underground water from the Rio Grande basin, was
within his lawful power and authority, and was not an attempt to exercise jurisdiction
over Rio Grande stream water. City of Albuguerque v. Reynolds, 71 N.M. 428, 379 P.2d
73 (1962).

Declaration of underground waters as public. - Once state engineer determines that
waters mentioned in 72-12-1 NMSA 1978 have reasonably ascertainable boundaries he
may declare by rule that same are public waters subject to administrative jurisdiction of
his office. 1949-50 Op. Att'y Gen. No. 5185.

Ordering distribution by mayordomo. - Under this section the state engineer has

authority to order any mayordomo who is not fairly and equitably distributing purchased
water to desist from doing so and, if necessary, to go into court to force him to do so in
case the user cannot afford to take such legal action. 1953-54 Op. Att'y Gen. No. 5734.

Engineer's jurisdiction does not extend to seepage water from unknown sources.
Vanderwork v. Hewes, 15 N.M. 439, 110 P. 567 (1910).

Engineer's action presumed correct. - On appeal supreme court would presume state
engineer's action in declaring Rio Grande valley from Colorado line to Elephant Butte
Dam and underground water basin was correct. State v. Myers, 64 N.M. 186, 326 P.2d
1075 (1958).

Courts not ousted of jurisdiction. - State statutes which confer upon state engineer
general supervision over state waters and their appropriation and distribution do not
oust courts of jurisdiction to protect individual rights in use of water; hence, court
retained jurisdiction of suit by irrigation district for injunction against unlawful
appropriation of water by riparian owners above district's works and reservoirs.
Carlsbad Irrigation Dist. v. Ford, 46 N.M. 335, 128 P.2d 1047 (1942).

Adjudication suit to determine all claims to water's use in given stream system. - The
object of an adjudication suit is to determine all claims to the use of the water in a given
stream system in order to facilitate the administration of unappropriated waters and to
aid in the distribution of waters already appropriated. State ex rel. Reynolds v. Pecos
Valley Artesian Conservancy Dist., 99 N.M. 699, 663 P.2d 358 (1983).

Decree not erroneous. - Where decree enjoined riparian owners from appropriating
waters above irrigation district's reservoirs and works but also provided that nothing
should prevent such owners from applying to state engineer for water rights, it indicated
sufficiently that upon a proper showing owners' application for modification of the decree
would be heard by the court, and was not erroneous under contention that it prevented
any use of flood waters. Carlsbad Irrigation Dist. v. Ford, 46 N.M. 335, 128 P.2d 1047
(1942).

Law reviews. - For article, "Constitutional Limitations on the Exercise of Judicial
Functions by Administrative Agencies,” see 7 Nat. Resources J. 599 (1967).



For article, "An Administrative Procedure Act for New Mexico," see 8 Nat. Resources J.
114 (1968).

For article, "Existing Legislation and Proposed Model Flood Plain Ordinance for New
Mexico Municipalities,” see 9 Nat. Resources J. 629 (1969).

For note, "Needed: A Ground-Water Treaty Between the United States and Mexico,"
see 15 Nat. Resources J. 385 (1975).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For comment on Mathers v. Texaco, Inc., 77 N.M. 239, 421 P.2d 771 (1966), see 7 Nat.
Resources J. 433 (1967).

For article, "New Mexico Water Law: An Overview and Discussion of Current Issues,"
see 22 Nat. Resources J. 1045 (1982).

For note, "Recent Developments in the El Paso/New Mexico Interstate Groundwater
Controversy - The Constitutionality of New Mexico's New Municipality Water Planning
Statute,” see 29 Nat. Resources J. 223 (1989).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees §8 106 to 109.
81A C.J.S. States 88 84 to 86, 98, 123.

§ 72-2-2. Assistants; salary.

The state engineer may employ assistants and purchase materials and supplies for the
proper conduct and maintenance of his office in pursuance of appropriations as made
from time to time for such purposes. The salaries and expenses of the office of the state
engineer shall be paid at the same time and in the same manner as those of other
officers of the state.

History: Laws 1907, ch. 49, § 5; Code 1915, § 5658; C.S. 1929, § 151-105; 1941
Comp., § 77-202; 1953 Comp., 8§ 75-2-2; Laws 1982, ch. 10, § 4.

Effective dates. - Laws 1982, ch. 10, § 10, makes the act effective on July 1, 1982.
State engineer. - See 72-2-1 NMSA 1978.

Division. - The "state engineer" heads a division of the natural resources department,
namely, the water resources division. See 72-2-1 NMSA 1978.



Quasi-judicial duties not delegable. - State engineer is authorized to employ assistants
for the proper conduct and maintenance of his office and department; however, he may
not delegate his quasi-judicial authority and duties to anyone else. 1953-54 Op. Att'y
Gen. No. 5786.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees § 300.
81A C.J.S. States 88 80, 92.

§ 72-2-3. [Oath of office; bond.]

Before entering upon the duties of his office the state engineer shall take the oath as
prescribed by law for state officials. He shall file with the secretary of the state, a bond,
in the penal sum of ten thousand ($10,000) dollars, to be approved by the attorney
general, and conditioned upon the faithful discharge of his duties and for delivery to his
successor of all property belonging to the public then in his possession or control.

History: Laws 1907, ch. 49, § 6; Code 1915, § 5659; C.S. 1929, § 151-106; 1941
Comp., § 77-203; 1953 Comp., § 75-2-3.

Cross-references. - As to oath of office, see N.M. Const., art. XX, § 1.
State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 88 131, 132.

Constitutional, statutory or charter provision as to time of taking oath of office and giving
official bond as mandatory or directory, 158 A.L.R. 639.

Oath of allegiance or loyalty, validity of governmental requirement of, 18 A.L.R.2d 302.
81A C.J.S. States § 91.

§ 72-2-4. Payment of accounts.

All claims for services rendered, expenses incurred or materials or supplies furnished
under the direction of the state engineer and which are payable from the funds
appropriated for the prosecution of the work under his direction and supervision, shall
be approved by the state engineer and properly vouchered and filed with the secretary
of finance and administration, who shall, if he finds the same to have been incurred in
accordance with law, audit and allow such claims and issue his warrant on the treasurer
in payment thereof.

History: Laws 1907, ch. 49, § 7; Code 1915, § 5660; C.S. 1929, § 151-107; 1941
Comp., 8 77-204; 1953 Comp., § 75-2-4; 1977, ch. 247, § 196.



State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees § 353.
81A C.J.S. States § 229.

§ 72-2-5. Annual report.

The state engineer shall prepare and deliver to the governor, on or before November 30
of each year, a full report of the work of his office, including a detailed statement of
expenditures thereof to and including June 30 of that year, with such recommendations
for legislation and appropriation as he deems advisable. He shall also prepare and
submit special reports on the work and expenditures of his office at all other times when
required by the governor.

History: Laws 1907, ch. 49, 8§ 8; Code 1915, § 5661; C.S. 1929, § 151-108; Laws 1941,
ch. 126, § 2; 1941 Comp., 8 77-205; 1953 Comp., 8 75-2-5; Laws 1977, ch. 254, § 93,
1982, ch. 10, § 5.

Effective dates. - Laws 1982, ch. 10, 8 10, makes the act effective on July 1, 1982.
State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 8§ 354.
81A C.J.S. States § 229.

8§ 72-2-6. Fees; amount; disposition.

The state engineer shall receive the following fees to be paid by him into the general
fund:

A. for filing notice of intention to make formal application for permit to appropriate
surface water, twenty-five dollars ($25.00), which shall be paid at the time of filing notice
of intention;

B. for filing a formal application for permit to appropriate water where the project is
chiefly for diversion and direct use of the water, twenty-five dollars ($25.00) if the
amount claimed does not exceed five cubic feet of water per second, and five dollars
($5.00) for each cubic foot per second in excess of five; or, if the project is chiefly for
storage of excess and flood waters, ten dollars ($10.00) for each one thousand acre-
feet or fraction thereof of storage capacity; or, if the project is for power purposes only,
in which the water is returned to the river bed in substantially undiminished quantity,
twenty-five dollars ($25.00), if the amount claimed does not exceed five cubic feet of



water per second, and one dollar ($1.00) for each cubic foot per second of time in
excess of five; provided, however, that if application for permit is preceded by a notice
of intention, the fee accompanying the notice of intention shall be applied on the
subsequent fees. Fees included under this subsection, which shall be paid to the state
engineer at the time of filing formal application for permit, shall include the filing of
maps, plans, specifications, field notes, proof of publication and all other papers relating
to the application, up to the issuing of the permit to appropriate water, and shall include
the examination and study of all data therein with the exception of plans and
specifications, for the examination and study of which additional fees shall be collected
as prescribed in this section;

C. for examining in connection with any water right application the plans and
specifications for a dam, two dollars ($2.00) for each one thousand dollars ($1,000) or
fraction thereof of the estimated cost of such dam; for examining the plans and
specifications for canal or other water conduit, twenty-five dollars ($25.00), where the
capacity does not exceed fifty cubic feet of water per second, and ten dollars ($10.00)
for each additional fifty cubic feet per second or fraction thereof. The fees shall be paid
to the state engineer before he issues the permit to appropriate water; provided that no
fee shall be paid for examining plans and specifications submitted by the United States
or any agency or department of the United States;

D. for issuing any certificate of construction or license to appropriate, twenty-five dollars
($25.00);

E. for issuing a permit for an extension of time, fifty dollars ($50.00);

F. for issuing any miscellaneous water right instrument or copy of any water right
document filed in his office, one dollar ($1.00) for the first page thereof, and fifteen cents
($.15) for each additional page thereof;

G. for filing any other paper necessarily forming a part of the permanent record of the
water right application, permit or license, one dollar ($1.00);

H. for a contact reproduction of any map or plan sheet accompanying an application for
permit to appropriate water, three dollars ($3.00) for each sheet; for a negative of any
map or plan sheet suitable to reproduce copies thereof, five dollars ($5.00) for each
sheet;

l. for inspecting damsites, dams, irrigation systems or other construction work as
required by law, one hundred dollars ($100) per day and actual and necessary traveling
expenses. Fees for any inspection deemed necessary by the state engineer and not
paid on demand shall be a lien on any land or other property of the owner of the works
and may be recovered by the state engineer in any court of competent jurisdiction; and

J. for such other work as may be required of his office, such reasonable fees as in the
judgment of the state engineer the character and extent of the work justifies.



History: Laws 1907, ch. 49, 8 9; 1913, ch. 62, § 1; Code 1915, § 5662; Laws 1921, ch.
55, 8 1; C.S. 1929, § 151-109; Laws 1937, ch. 178, § 2; 1941, ch. 126, § 3; 1941
Comp., § 77-206; 1953 Comp., § 75-2-6; Laws 1965, ch. 124, § 1; 1987, ch. 215, § 1.

The 1987 amendment, effective June 19, 1987, in Subsection A, substituted "twenty-five
dollars ($25.00)" for "ten dollars ($10.00)" and deleted "such" following "of filing"; in
Subsection B, substituted "twenty-five dollars ($25.00)" for "ten dollars ($10.00)" twice,
“five dollars ($5.00)" for "one dollar ($1.00)" and "one dollar ($1.00)" for "twenty-five
cents ($.25)", all in the first sentence, and "this subsection"” for "B" and "prescribed in
this section” for "hereinafter prescribed" in the second sentence; in Subsection C,
divided the formerly undivided language into two sentences and substituted "a dam, two
dollars ($2.00)" for "dam, one dollar ($1.00)" and twenty-five dollars ($25.00)" for "ten
dollars ($10.00)" in the first sentence and "The fees shall be paid to the state engineer
before he issues" for "such fees shall be paid to the state engineer before he shall
issue" and "of the United States" for "thereof" in the second sentence; substituted
"twenty-five dollars ($25.00)" for "five dollars ($5.00)" in Subsection D, fifty dollars
($50.00)" for "ten dollars ($10.00)" in Subsection E, and "first page thereof" for "first one
hundred words or fraction thereof" and "additional page thereof" for "additional hundred
words or fraction thereof" in Subsection F; in Subsection H, deleted "blueprint or other"
preceding "contact" and substituted "three dollars ($3.00)" for "one dollar ($1.00)" and
"five dollars ($5.00)" for "two dollars ($2.00)"; and substituted "one hundred dollars
($100.00)" for ten dollars ($10.00)" in the first sentence in Subsection | and "justifies" for
"shall justify" in Subsection J.

State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 88 351, 352.
81A C.J.S. States § 224.

§ 72-2-7. [Records to be public; certified copies as evidence.]

The records of the office of the state engineer are public records, shall remain on file in
his office and shall be open to the inspection of the public at all times during business
hours. Such records shall show all applications filed, with date of filing, and shall show
in full all permits, certificates of completion of construction and licenses issued, together
with all action thereon, and all action or decisions of the state engineer affecting any
rights or claims to appropriate water. Certified copies of any records or papers on file in
the office of the state engineer shall be evidence equally with the originals thereof; and
when introduced as evidence shall be held as of the same validity as the originals.

History: Laws 1907, ch. 49, § 10; Code 1915, § 5663; C.S. 1929, § 151-110; 1941
Comp., 8 77-207; 1953 Comp., § 75-2-7.



Cross-references. - As to self-authentication of certified copies of public records, see
Paragraph D of Rule 11-902, N.M.R. Evid. As to proof of official records, see Rule 11-
1005.

State engineer. - See 72-2-1 NMSA 1978.

§ 72-2-8. Administrative regulations, codes, instructions, orders;
presumption of correctness.

A. The state engineer may adopt regulations and codes to implement and enforce any
provision of any law administered by him and may issue orders necessary to implement
his decisions and to aid him in the accomplishment of his duties. In order to accomplish
its purpose, this provision is to be liberally construed.

B. Directives issued by the state engineer shall be in form substantially as follows:

(1) regulations are written statements of the state engineer of general application to the
public, implementing statutes, prescribing procedures and interpreting and exemplifying
the statutes to which they relate;

(2) codes are written standards and specifications governing design and construction of
dams;

(3) orders are written statements of the state engineer to implement his decision;

(4) special orders are written statements defining the declared boundaries of
underground streams, channels, artesian basins, reservoirs or lakes.

C. To be effective, a regulation, code or special order issued by the state engineer shall
be reviewed by the attorney general or other legal counsel of the state engineer's office
prior to being filed as required by law and the fact of his review shall be indicated
thereon.

D. To be effective, a regulation or code shall first be issued as a proposed regulation or
proposed code and filed for public inspection in the office of the state engineer along
with the findings of fact that in the opinion of the state engineer justify the regulation or
code. Distribution shall also be made to each district and field office for public inspection
and to each of the persons on the file of interested persons hereinafter mentioned. After
the proposed regulation or code has been on file for one month, he shall publish it, or if
it is lengthy, a resume of it, in not less than five newspapers of general circulation in the
state, once a week for two consecutive weeks, with the statement that there will be a
hearing on the proposed regulation or code on a day set in the publication, which shall
be not more than thirty days nor less than twenty days after the last publication. The
hearing shall be held in Santa Fe, and any person who is or may be affected by the
proposed regulation or code may appear and testify.



E. Special orders may be promulgated without prior notice and hearing, but the state
engineer shall, within ten days of promulgation of a special order, set a date for a
hearing on the special order, and publish notice of the public hearing in the same
manner required above.

F. In addition to filing copies of regulations as required by law, the state engineer shall
maintain in his office duplicate official sets of current regulations, codes and special
orders, which sets shall be available for inspection by the public.

G. The state engineer shall develop and maintain a file of names and addresses of
individuals, professional, agricultural and other groups having an interest in the
promulgation of new, revised or proposed regulations and shall at convenient times
distribute to these persons all such regulations, making such charges therefor as will
defray the expense incurred in their physical preparation and mailing.

H. Any regulation, code or order issued by the state engineer is presumed to be in
proper implementation of the provisions of the water laws administered by him.

|. The state engineer shall state the extent to which regulations, codes and orders will
have retroactive effect and, if no such statement is made, they will be applied
prospectively only.

History: 1953 Comp., § 75-2-8, enacted by Laws 1967, ch. 246, § 1.

Cross-references. - As to attorney general and district attorneys being legal advisers of
state engineer, see 72-2-10 NMSA 1978. For State Rules Act, see 14-3-24, 14-3-25,
14-4-1 to 14-4-9 NMSA 1978.

Repeals and reenactments. - Laws 1967, ch. 246, § 1, repeals former 75-2-8, 1953
Comp., relating to rules and regulations, and enacts the above section.

State engineer. - See 72-2-1 NMSA 1978.

Conditioned approval. - State engineer had authority to approve part of city's application
for well location change and water use, subject to conditions relating to retirement of
specified acre-feet of rights, and to specify how the conditions he imposed were to be
met. City of Roswell v. Berry, 80 N.M. 110, 452 P.2d 179 (1969).

Bond requirement. - Territorial engineer and board of water commissioners (now
abolished) may, by rule, require applicants for permits to appropriate water, to give bond
that they will complete their projects if the permits are granted. 1909-12 Op. Att'y Gen.
133.

Passing upon appropriation applications. - With respect to protest to applications to
appropriate water, required by regulations of state engineer, no distinction should be



made between the government reclamation service and other persons in the practice as
to passing upon such applications. 1915-16 Op. Att'y Gen. 90.

Law reviews. - For note, "New Mexico's National Forests and the Implied Reservation
Doctrine," see 16 Nat. Resources J. 975 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees § 300.

Power of state to exact fee or require license for taking water from stream, 19 A.L.R.
649; 29 A.L.R. 1478.

Presumption that public officers have properly performed their duty, as evidence, 141
A.L.R. 1037.

81A C.J.S. States § 120.

§ 72-2-9. [Supervising apportionment of waters.]

The state engineer shall have the supervision of the apportionment of water in this state
according to the licenses issued by him and his predecessors and the adjudications of
the courts.

History: Laws 1907, ch. 49, § 12; Code 1915, § 5665; C.S. 1929, § 151-112; 1941
Comp., 8 77-209; 1953 Comp., § 75-2-9.

State engineer. - See 72-2-1 NMSA 1978.

Applicability. - This section cannot be held to relate to waters held in private ownership
or by prior appropriation, but must be held to relate to public and unappropriated waters
within the territory. Vanderwork v. Hewes, 15 N.M. 439, 110 P. 567 (1910).

"Licenses" must be legal licenses. McBee v. Reynolds, 74 N.M. 783, 399 P.2d 110
(1965).

Section would seem to limit jurisdiction of engineer to such water rights as had been
acquired under licenses issued by him or his predecessors. Pueblo of Isleta v. Tondre,
18 N.M. 388, 137 P. 86 (1913).

Engineer's jurisdiction does not extend to seepage water from unknown sources.
Vanderwork v. Hewes, 15 N.M. 439, 110 P. 567 (1910).

Territorial engineer was without authority to issue permit for project to irrigate lands in
New Mexico from waters of natural stream running from Colorado into the territory, with
head gate and part of ditch in Colorado. Turley v. Furman, 16 N.M. 253, 114 P. 278
(21911).



Demand required. - Upstream junior appropriators were not liable for downstream
senior appropriator's shortage of water where downstream senior appropriator had not
demanded of state engineer that water to the extent of his needs and within his senior
appropriation be allowed to reach his diversion point. Worley v. United States Borax &
Chem. Corp., 78 N.M. 112, 428 P.2d 651 (1967).

Adjudication suit to determine all claims to water's use in given stream system. - The
object of an adjudication suit is to determine all claims to the use of the water in a given
stream system in order to facilitate the administration of unappropriated waters and to
aid in the distribution of waters already appropriated. State ex rel. Reynolds v. Pecos
Valley Artesian Conservancy Dist., 99 N.M. 699, 663 P.2d 358 (1983).

Approval of change in acequia necessary once water rights adjudicated. - If the water
rights of an acequia have been adjudicated, then the state engineer must approve any
change in amount or location of diversion, regardless of whether or not it is a community
acequia. Honey Boy Haven, Inc. v. Roybal, 92 N.M. 603, 592 P.2d 959 (1978).

Waters cannot be apportioned according to conflicting decrees or decrees covering less
than all claims. El Paso & R.l. Ry. v. District Court, 36 N.M. 94, 8 P.2d 1064 (1931).

Parties to adjudication. - This section does not authorize state engineer, either in
exercise of state's police power or as representative of other water users, to seek
adjudication of water rights of one making bona fide claim thereto which would affect
rights of others, without joinder of those persons whose rights may be affected. State ex
rel. Reynolds v. W.S. Ranch Co., 69 N.M. 169, 364 P.2d 1036 (1961).

Law reviews. - For note, "Subdivision Planning Through Water Regulation in New
Mexico," see 12 Nat. Resources J. 286 (1972).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For article, "New Mexico Water Law: An Overview and Discussion of Current Issues,"
see 22 Nat. Resources J. 1045 (1982).

§ 72-2-10. [Legal advisers; duties.]

The attorney general and the district attorney of the county in which legal questions
arise, shall be the legal advisers of the state engineer, and shall perform any and all
legal duties necessary in connection with his work, without other compensation than
their salaries as fixed by law, except when otherwise provided.

History: Laws 1907, ch. 49, 8§ 38; Code 1915, § 5697; C.S. 1929, § 151-150; 1941
Comp., 8 77-210; 1953 Comp., § 75-2-10.



Cross-references. - As to review of state engineer's regulation, code or special order,
prior to filing, by attorney general and district attorney, see 72-2-8 NMSA 1978.

State engineer. - See 72-2-1 NMSA 1978.

Section makes district attorney more than mere adviser since it requires him to "perform
any and all legal duties necessary in connection with his work.” 1964 Op. Att'y Gen. No.
64-127.

District attorney may not represent applicant before state engineer on water and water
right matters that arise in any of the counties within his jurisdiction as state has an
interest in matters involving public water. 1964 Op. Att'y Gen. No. 64-127. (See also,
36-1-4 NMSA 1978, prohibiting private practice by district attorneys after January 1,
1977.)

Am. Jur. 2d, A.L.R. and C.J.S. references. - Counsel, power of water commissioners to
employ, 2 A.L.R. 1212.
7A C.J.S. Attorney General 8 7; 27 C.J.S. District and Prosecuting Attorneys § 10.

§ 72-2-11. [Board of water commissioners abolished; pending
appeals.]

That the board of water commissioners be and the same is hereby abolished, and that
any and all records of said board shall, when this act becomes effective, be placed for
safekeeping into the custody of the state engineer, provided that appeals pending
before said board, together with all papers and records of same shall be transferred to
the district court of the county wherein the work or point of desired appropriation,
referred to in any such pending appeal or appeals, is situated, to be considered and
disposed of by such district court as an appeal, as hereinbefore provided for.

History: Laws 1923, ch. 28, § 4; C.S. 1929, § 151-176; 1941 Comp., § 77-211; 1953
Comp., § 75-2-11.

Effective dates. - Laws 1923, ch. 28, contains no effective date provision, but was
enacted at a session which adjourned on March 9, 1923. See N.M. Const., art. IV, § 23.

State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Administrative Law 8 25.
Incompatibility of offices of colonel and water commissioner, 26 A.L.R. 144; 132 A.L.R.
254; 147 A.L.R. 1419; 148 A.L.R. 1399; 150 A.L.R. 1444.

81A C.J.S. States § 141.



§ 72-2-12. Hearing examiners.

In addition to the powers and authority, either express or implied, granted to the state
engineer by other statutes of the state of New Mexico, the state engineer is hereby
given the authority and power in formulating rules and regulations, subject to the
provisions of Section 5 [72-2-17 NMSA 1978], in connection with hearings, or other
proceedings before him to provide for the appointment of one or more examiners to
conduct hearings with respect to matters properly coming before the state engineer and
to make reports and recommendations with respect thereto. The state engineer, subject
to the provisions of Section 5 [72-2-17 NMSA 1978], shall promulgate, print and make
available in the state engineer's office rules and regulations with regard to hearings to
be conducted before examiners and the powers and duties of the examiners in any
particular case may be limited by order of the state engineer to particular issues or to
the performance of particular actions. In the absence of any limiting order, an examiner
appointed to hear any particular case shall have the power to regulate all proceedings
before him and to perform acts and to take all measures necessary or proper for the
efficient and orderly conduct of such hearing, including the swearing of witnesses,
receiving of testimony and exhibits offered in evidence subject to such objections as
may be imposed, and shall cause a complete record of the proceedings to be made and
shall make his report and recommendations in connection therewith to the state
engineer. The state engineer shall base his decision rendered in any matter heard by an
examiner upon the record made by or under the supervision of the examiner in
connection with such proceeding and the report and recommendation of the examiner;
and his decision shall have the same force and effect as if said hearing had been
conducted by the state engineer. Persons appointed by the state engineer as hearing
examiners shall be knowledgeable in the water laws of this state, water engineering and
administrative hearing procedures.

History: 1953 Comp., 8§ 75-2-12, enacted by Laws 1965, ch. 285, § 1.

Cross-references. - For State Rules Act, see 14-3-24, 14-3-25, 14-4-1 to 14-4-9 NMSA
1978.

State engineer. - See 72-2-1 NMSA 1978 et seq.

Only courts have power and authority to adjudicate water rights. State ex rel. Reynolds
v. Lewis, 84 N.M. 768, 508 P.2d 577 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 2 Am. Jur. 2d Administrative Law 88 407 to
409.
81A C.J.S. States § 80.

§ 72-2-13. Depositions, written interrogatories and administrative
conferences.



A. In matters pertaining to the public waters of this state which are pending before the
state engineer for administrative action, a party may take the testimony, by deposition
on oral examination or written interrogatories, of any person including a party and any
personnel of the state engineer's office, except the state engineer or his designated
hearing examiner, and may request that the pending matter be set for an administrative
conference before the state engineer in the manner and for the purposes established for
discovery and for pretrial conferences by the Rules of Civil Procedure for the district
courts of New Mexico.

B. As used in this section, "party” means the applicant, the protestant and the state.
History: 1953 Comp., § 75-2-12.1, enacted by Laws 1969, ch. 250, § 1.

Cross-references. - For rule relating to pretrial conference, see Rule 1-016. As to
depositions and discovery, see Rules 1-026 to 1-037.

State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 2 Am. Jur. 2d Administrative Law 8 380.

§ 72-2-14. Subpoena power.

The state engineer or any examiner appointed by the state engineer to conduct
hearings is hereby empowered to subpoena witnesses, to require their attendance and
giving of testimony and to require the production of books, papers and records in any
proceeding before the state engineer.

History: 1953 Comp., § 75-2-13, enacted by Laws 1965, ch. 285, § 2.
Cross-references. - For rule relating to subpoenas, see Rule 1-045.

Law reviews. - For note, "On Building Better Laws for New Mexico's Environment,” see
4 N.M. L. Rev. 105 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Administrative Law 88 89 to
91.

Power of administrative agency, in investigation of nonjudicial nature to issue
subpoenas against persons not subject to agency's regulatory jurisdiction, 27 A.L.R.2d
1208.

81A C.J.S. States § 120.

§ 72-2-15. Failure or refusal to comply with subpoena; refusal to
testify; body attachment; contempt.



In case of failure or refusal on the part of any person to comply with any subpoena
issued by said state engineer or his appointed examiner, or on the refusal of any
witnesses to testify or to answer as to any matters regarding which he may be lawfully
interogated [interrogated], the judge of any district court in this state, on application of
the state engineer, may issue an attachment for such person and compel him to comply
with such subpoena and to attend before the state engineer or his appointed examiner
and produce such documents, and give his testimony upon such matters as may be
lawfully required, and the judge shall have the power to punish for contempt as in the
case of disobedience of a like subpoena issued by or from a district court or a refusal to
testify therein.

History: 1953 Comp., § 75-2-14, enacted by Laws 1965, ch. 285, § 3.
State engineer. - See 72-2-1 NMSA 1978.

Adjudication suit to determine all claims to water's use in given stream system. - The
object of an adjudication suit is to determine all claims to the use of the water in a given
stream system in order to facilitate the administration of unappropriated waters and to
aid in the distribution of waters already appropriated. State ex rel. Reynolds v. Pecos
Valley Artesian Conservancy Dist., 99 N.M. 699, 663 P.2d 358 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Administrative Law 8 90.

§ 72-2-16. Hearings required before appeal.

The state engineer may order that a hearing be held before he enters a decision, acts or
refuses to act. If, without holding a hearing, the state engineer enters a decision, acts or
refuses to act, any person aggrieved by the decision, act or refusal to act, is entitled to a
hearing, if a request for a hearing is made in writing within thirty days after receipt by
certified mail of notice of the decision, act or refusal to act. Hearings shall be held
before the state engineer or his appointed examiner. A record shall be made of all
hearings. No appeal shall be taken to the district court until the state engineer has held
a hearing and entered his decision in the hearing.

History: 1953 Comp., 8§ 75-2-15, enacted by Laws 1965, ch. 285, § 4; 1967, ch. 308, 8
1;1971, ch. 134, 8 1; 1973, ch. 207, 8§ 1.

Cross-references. - As to appeal de novo from decision, act or refusal to act of state
executive officer or body in matters relating to water rights, see N.M. Const., art. XVI, 8
5.

State engineer. - See 72-2-1 NMSA 1978.



Constitutionality. - Proviso added by 1967 amendment to this section (since rewritten),
stating that section was to have no application to hearings relating to underground
waters required to be held in district court, was unconstitutional as a violation of
separation of powers doctrine of state constitution; nor was it validated by subsequent
adoption of N.M. Const., art. XVI, 8 5, relating to appeals in matters concerning water
rights, since hearings contemplated by the proviso were original proceedings in district
court. Fellows v. Shultz, 81 N.M. 496, 469 P.2d 141 (1970).

Nature of state engineer's findings. - Even though state engineer is required under
legislative mandate to determine facts to which law, as set forth by legislature, is to be
applied, in so doing he is nevertheless acting in an administrative capacity, and his
findings are not judicial determinations. Fellows v. Shultz, 81 N.M. 496, 469 P.2d 141
(21970).

State engineer's decision does not bar subsequent litigation. - While the decision of the
state engineer in granting a permit has the force and effect of a judicial judgment, where
the depth of an applicant's well and the diameter of the pipe and the amount of water
are not in issue and not essential to a prior decision, the state engineer's determination
does not bar subsequent litigation of those issues. State ex rel. Reynolds v. Rio Rancho
Estates, Inc., 95 N.M. 560, 624 P.2d 502 (1981).

Court erred in permitting introduction of new or additional evidence on appeal from state
engineer's decision denying application for permit to change partial point of diversion.
Derrick v. Reynolds, 74 N.M. 181, 392 P.2d 13 (1964).

Only courts have power and authority to adjudicate water rights. State ex rel. Reynolds
v. Lewis, 84 N.M. 768, 508 P.2d 577 (1973).

Law reviews. - For note, "New Mexico State Engineer Issues Orders on Mine
Dewatering," see 20 Nat. Resources J. 359 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 2 Am. Jur. 2d Administrative Law 88 400,
401.

§ 72-2-17. Hearing; notice; conduct; record.

A. After a written request for hearing has been filed, the state engineer shall notify the
requestor, and all interested parties, by registered or certified mail, return receipt
requested, of the hearing. The notice shall include:

(2) the time, place, date and nature of the hearing, which time shall be not less than five
nor more than sixty days from the date of filing of the request for hearing, provided that

the state engineer may for good cause or upon stipulation of the parties set the hearing
for a later date; and



(2) the legal authority and jurisdiction under which the hearing will be held.
B. In the conduct of the hearing:

(1) opportunity shall be afforded all parties to appear and present evidence and
argument on all issues involved;

(2) irrelevant, immaterial or unduly repetitious evidence shall be excluded. The rules of
evidence as applied in nonjury civil cases in the district courts of this state shall be
generally followed; however, when it is necessary to ascertain facts not reasonably
susceptible of proof under these rules, evidence not admissible thereunder may be
admitted if it is of a type commonly relied upon by reasonably prudent men in the
conduct of their affairs. Objections to evidentiary offers may be made and shall be noted
in the record. Subject to these requirements, when a hearing will be expedited and
interests of the parties will not be prejudiced substantially, any part of the evidence may
be received in written form;

(3) a party may have and be represented by counsel and may conduct cross-
examinations required for a full and true disclosure of the facts;

(4) notice may be taken of judicially cognizable facts. In addition, notice may be taken of
generally recognized technical or scientific facts within the state engineer's specialized
knowledge;

(5) oral proceedings or any part thereof shall be transcribed on request of any party;
and

(6) findings of fact shall be based exclusively on the evidence and on matters officially
noticed.

C. The state engineer or his appointed hearing examiner shall make a record of the
hearing, which shall include:

(1) all pleadings, motions, intermediate rulings;

(2) evidence received or considered;

(3) a statement of the matters officially noticed;

(4) questions and offers of proof, objections and rulings thereon;
(5) any proposed findings submitted; and

(6) any decision, opinion or report by the state engineer or hearing examiner conducting
the hearing.



History: 1953 Comp., § 75-2-16, enacted by Laws 1965, ch. 285, § 5.
State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 2 Am. Jur. 2d Administrative Law 8 386.

Article 3

Water Districts and Water Masters

§ 72-3-1. [Water districts; creation; change; subdistricts.]

The state engineer shall, from time to time, as may be necessary for the economical
and satisfactory apportionment of water, divide the state in conformity with the drainage
areas into water districts to be designated by names, and to comprise as far as possible
one or more distinct stream systems in each district. Districts may be changed from time
to time as may, in his opinion, be necessary for the economical and satisfactory
apportionment of water. Provided, that the state engineer may, when in his opinion it
shall be for the best interests of the state and the owners of water rights upon any
stream system within the state of New Mexico, divide said stream system into
subdistricts, each of which said subdistricts shall be designated by a distinct name.

History: Laws 1907, ch. 49, 8§ 13; Code 1915, § 5666; Laws 1919, ch. 131, § 2; C.S.
1929, § 151-113; 1941 Comp., § 77-301; 1953 Comp., § 75-3-1.

State engineer. - See 72-2-1 NMSA 1978.

Section speaks to future. - This section, prior to amendment, and 72-3-2 NMSA 1978,
would seem in no way to refer to old established water rights or community acequias,
but to speak to the future and to provide for a condition of affairs to be brought about by
districting of state under supervision of engineer. Pueblo of Isleta v. Tondre, 18 N.M.
388, 137 P. 86 (1913).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 9 to 27.
94 C.J.S. Waters 8§ 243(1).

§ 72-3-2. [District water masters; appointment; removal; duties.]

The state engineer shall upon the written application of a majority of the water users of
any district in this state, appoint a water master for such district in the state, who may,



for cause, be removed by the state engineer, and shall be removed upon a petition of a
majority of the water users of said district. The water master shall have immediate
charge of the apportionment of waters in his district under the general supervision of the
state engineer, and he shall so appropriate, regulate and control the waters of the
district as will prevent waste. The state engineer may, if in his opinion the public safety
or interests of water users in any district in the state require it, appoint such water
master for temporary or permanent service in such district, in the absence of the
application above provided for in this article.

History: Laws 1907, ch. 49, § 14; Code 1915, § 5667; C.S. 1929, § 151-114; 1941
Comp., § 77-302; 1953 Comp., 8 75-3-2.

Cross-references. - For right of state engineer to enter private property, see 72-8-1
NMSA 1978.

State engineer. - See 72-2-1 NMSA 1978.

Meaning of "this article". - The 1915 Code compilers added the phrase "in this article" to
the final sentence of this section, presumably referring to Code 1915, ch. 114, art. |, the
provisions of which are presently compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to
72-2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 to 72-4-19,
72-5-1to 72-5-4, 72-5-6 to 72-5-24, 72-5-26 to 72-5-31, 72-5-33, 72-7-1 to 72-7-3, 72-8-
1to 72-8-6 and 72-9-1 to 72-9-3 NMSA 1978.

Section speaks to future. - This section and 72-3-1 NMSA 1978 (prior to amendment)
would seem in no way to refer to old established water rights or community acequias,
but to speak to future and to provide for condition of affairs to be brought about by
districting of state under supervision of engineer. Pueblo of Isleta v. Tondre, 18 N.M.
388, 137 P. 86 (1913).

Removal of water master. - Water master appointed by state engineer in absence of
petition by water users may be removed by state engineer only for cause or where, in
his opinion, public safety or interests of water users in district no longer require services
of water master. 1953-54 Op. Att'y Gen. No. 6036.

Law reviews. - For article, "New Mexico Water Law: An Overview and Discussion of
Current Issues," see 22 Nat. Resources J. 1045 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 11, 27, 28.

Incompatibility of offices of colonel and water superintendent, 26 A.L.R. 144; 132 A.L.R.
254; 147 A.L.R. 1419; 148 A.L.R. 1399; 150 A.L.R. 1444,

94 C.J.S. Waters § 243(4).



§ 72-3-3. [Appeal from water master to state engineer authorized.]

Any person may appeal from the acts or decisions of the water master to the state
engineer, who shall promptly and at a stated time and place to be fixed by him, upon
due notice to the parties, hear and determine the matter in dispute, and his decision
shall be final, unless an appeal is taken to the district court of the county, wherein the
irrigation works or the irrigated lands involved in such dispute are situated, in conformity
with the provisions of Sections 72-7-1 and 72-7-2 NMSA 1978.

History: Laws 1907, ch. 49, § 15; Code 1915, § 5668; C.S. 1929, § 151-115; Laws
1935, ch. 78, § 1; 1941 Comp., 8 77-303; 1953 Comp., 8§ 75-3-3.

State engineer. - See 72-2-1 NMSA 1978.

Law reviews. - For comment on Kelley v. Carlsbad Irrigation Dist., 71 N.M. 464, 379
P.2d 763 (1963), see 3 Nat. Resources J. 340 (1963).

§ 72-3-4. Compensation of water master; assistants; budget; tax;
administration fund.

The state engineer may employ such assistants to any water master by him appointed
as he may deem necessary, and each water master and each assistant so employed
shall be paid a compensation to be fixed by the state engineer and also such of his
actual and necessary expenses incurred in the performance of his duties as shall be
approved in writing by the state engineer. Provided, that such employment of assistants
shall be only in cases of emergency and such employment shall continue only during
the existence of such emergency.

As soon as possible after the appointment of any water master, the state engineer shall
prepare a budget of estimated amounts required to pay the compensation and
expenses of the water master and his assistants to the end of the then current fiscal
year, and shall certify the same to the board of county commissioners of the county
wherein the duties of the water master are to be performed, which budget shall specify
the distribution of the amounts to be charged against and allotted to each water user or
ditch owner, and which respective amounts shall be based upon the quantity of water
received or to be received by each in proportion to the total quantities of water delivered
or to be delivered under the water rights of all.

Thereafter, before the beginning of each succeeding fiscal year, the state engineer shall
likewise prepare a similar budget for the ensuing fiscal year and shall likewise certify the
same to the proper board of county commissioners.

If a water district for which a water master is appointed lies within more than one county,
the budget shall be certified to the board of county commissioners of each county within



which any portion of such district is situated, and shall set out the proportionate amount
of the budget total to be paid by each county respectively.

When such budgets are received by the board of county commissioners, it shall
immediately cause the county treasurer to extend upon the tax rolls of the county for the
year contemplated in the budget, the amounts therein required to be raised and in
accordance with the budget distribution thereof, and such respective amounts so
distributed and entered upon said tax rolls shall be payable and shall be collected at the
times and in the manner provided by law for the payment and collection of other taxes,
and shall be a lien upon the property of the respective water users or ditch owners to
the same extent other taxes levied are a lien thereon. When collected, the county
treasurer shall place such monies into a special fund to be designated as "water
masters administration fund for the districtof . . ... ... .. (name of district)" and such
fund shall be expended only for the purposes set out in said budget.

The salary and expenses of the water master and of his assistants shall be paid
monthly by the board of county commissioners out of said special fund so created only
upon the itemized voucher of the state engineer.

If for any reason there shall be a temporary insufficiency of moneys in said special fund
for the payment of the accrued salaries and expenses of the water master and his
assistants, the board of county commissioners may pay the same out of any available
moneys in the general county fund, or the state engineer may pay the same out of any
general fund money appropriated for the operation of his office; but in either event the
general county fund or the state general fund, as the case may be, shall be reimbursed
the amounts expended therefrom for such purposes, as soon as there may be moneys
available therefor in the water masters administration fund hereinabove designated.

History: Laws 1907, ch. 49, 8§ 16; Code 1915, § 5669; C.S. 1929, § 151-116; Laws
1935, ch. 78, § 2; 1941 Comp., 8 77-304; 1953 Comp., 8§ 75-3-4; Laws 1965, ch. 124, §
2.

State engineer. - See 72-2-1 NMSA 1978.

Ministerial duty. - County commissioners, having received certified budget, were bound
to comply with this section, which imposed upon them a ministerial duty in which there
was no discretion and for which mandamus would lie. State ex rel. Reynolds v. Board of
County Comm'rs, 71 N.M. 194, 376 P.2d 976 (1962); see also, State ex rel. Reynolds v.
Zamora, 76 N.M. 145, 412 P.2d 568 (1966), making permanent the alternative writ of
prohibition enjoining and prohibiting interference with duty of county commissioners to
cause taxes in question to be entered on tax rolls.

Charge not "tax". - This law provides, in effect, method for charging individual
landowners or water users for special services rendered; however, no tax in the
constitutional sense nor legislative enactment on real, personal or intangible property, is
imposed by this section. 1957-58 Op. Att'y Gen. No. 58-77.



Remedy for delinquency. - Tax deed could not be executed and forwarded to former
state tax commission by county treasurer as means of collecting delinquent water
master assessment; foreclosure suit must be instituted. 1957-58 Op. Att'y Gen. No. 58-
77.

Federal agencies to pay for services. - Agency of United States government, classed as
water user, is under same obligation as any other water user for payment for services.
1953-54 Op. Att'y Gen. No. 5675.

Living quarters for water master. - Where services of a water master are necessary in
utilizing and conserving certain stored water and it is necessary to provide, by purchase
or otherwise, necessary living quarters for water master, use of trust fund for such
purchase would not be violation of the trust under Enabling Act. 1953-54 Op. Att'y Gen.
No. 5682.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 38.
81A C.J.S. States § 105.

§ 72-3-5. [Reports by water master to state engineer.]

Each water master shall report to the state engineer, as often as may be deemed
necessary by the engineer as to the amount of water needed to supply the requirements
of his districts, the amount available, the works which are without their proper supply,
the supply required during the period preceding his next regular report and such other
information as the engineer may require. These reports shall, at the end of each
irrigation season, be filed in the office of the state engineer. The state engineer shall
give directions for correcting any errors of apportionments that may be shown by such
reports.

History: Laws 1907, ch. 49, § 17; Code 1915, § 5670; C.S. 1929, § 151-117; 1941
Comp., § 77-305; 1953 Comp., § 75-3-5.

State engineer. - See 72-2-1 NMSA 1978.

Article 4

Surveys, Investigations and Adjudication of Rights

§ 72-4-1. County drains; duty of state engineer; preliminary
surveys; eminent domain; surveys on private property; damage.

When requested by any of the boards of county commissioners of any of the counties of



the state, it is the duty of the state engineer, either himself or by an authorized assistant
engineer, to cooperate with the county commissioners in the engineering work required
to lay out, establish and construct any drain to be used by any county or counties or
portions of the same, for the purpose of diverting flood waters, lakes, watercourses, and
in general to aid and assist the counties of this state or their authorized officers in
making preliminary surveys and establishing systems of drainage or any other
engineering work; and whenever the board of county commissioners of any county shall
by order determine to lay out, establish and construct any drain to be used by any
county or counties or portions of the same, for the purpose of diverting flood waters,
lakes or watercourses or to establish systems of drainage, which shall require that
private property be taken or damaged, the county may exercise the right of eminent
domain to take and acquire real or personal property, right-of-way and privilege within or
without its corporate limits, necessary for its corporate purposes, in the manner
provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978]. Subject to
the provisions of Sections 42A-1-8 through 42A-1-12 NMSA 1978, the engineers and
surveyors of the state and of the county shall have the right to enter upon the property
of private persons and of private and public corporations for the purpose of making
hydrographic surveys and examinations and surveys necessary for selecting and
locating suitable sites and routes for any drain or drainage system.

History: Laws 1907, ch. 49, § 18; 1909, ch. 129, 8 1; Code 1915, § 5672; C.S. 1929, §
151-119; 1941 Comp., 8 77-401; 1953 Comp., 8§ 75-4-1; Laws 1981, ch. 125, § 55.

Cross-references. - As to exercise of eminent domain to obtain beneficial use of water,
see 72-1-5 NMSA 1978. For engineer's right to enter private property, see 72-8-1 NMSA
1978. For constitutional provision relating to eminent domain, see N.M. Const., art. Il, 8
20. As to injuries by county surveyor, see 4-42-2 NMSA 1978. For penalty for
interference with county surveyor, see 4-42-6 NMSA 1978. As to county flood control,
see 4-50-1 to 4-50-17 NMSA 1978. For eminent domain procedure, see 42A-1-1 NMSA
1978 et seq. For surveyor's right to enter private and public lands, and responsibility
incident thereto, see 61-23-30 NMSA 1978. As to drainage districts, see 73-6-1 NMSA
1978 et seq.

Effective dates. - Laws 1981, ch. 125, § 64, makes the act effective on July 1, 1981.
State engineer. - See 72-2-1 NMSA 1978.

Effect of federal court decree. - Where bill and decree in suit brought in federal court
indicate that suit was brought to adjudicate rights (if any) of all parties thereto to use of
water flowing in stream system, federal court decree was res judicata as between
parties to federal suit and their privies, despite fact that stipulation between certain
parties and plaintiff's predecessor in title had not been signed by defendants or their
predecessors. Bounds v. Carner, 53 N.M. 234, 205 P.2d 216 (1949), distinguished,
Cartwright v. Public Serv. Co., 66 N.M. 64, 343 P.2d 654 (1958).

Defendant public service company and intervener town of Las Vegas were not barred



from pleading as a defense the doctrine of Pueblo Rights, in suit by Galinas River water
users seeking damages and injunction against company's use of water, and
apportionment thereof, by alleged res judicata effect of previous decree in federal court,
where that court had specifically provided that its decree would affect only the property
and rights of those specifically named in the decree. Cartwright v. Public Serv. Co., 66
N.M. 64, 343 P.2d 654 (1958).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 12.

Right of owner of land not originally taken or purchased as part of adjacent project to
recover, on enlargement of project to include adjacent land, enhanced value of property
by reason of proximity to original land, 95 A.L.R.3d 752.

94 C.J.S. Waters § 234.

8§ 72-4-2. [Authority to acquire water rights for development of
county water supply system.]

Each board of county commissioners of any of the several counties of the state, in
addition to all other powers vested in it, is empowered to acquire, by purchase or
exchange upon such terms and conditions and in such manner as a commission may
deem proper and to acquire by condemnation in accordance with and subject to the
provisions of any and all existing laws applicable to the condemnation of property for
public use any water rights or any portion thereof within its county limits deemed
necessary or proper for public use for the development of a county water supply
system. Title to property so acquired or condemned shall be taken in the name of the
county.

History: 1953 Comp., § 75-4-1.1, enacted by Laws 1959, ch. 286, § 1.

Condemnation power of board limited. - Power granted boards of county commissioners
under this section to condemn property for county water systems is subject to statutory
limitations which grant counties the power to condemn property for the use of the
county; therefore, counties cannot condemn property on behalf of mutual domestic
water and/or sewage associations organized under 3-29-1 to 3-29-19 NMSA 1978.
1967 Op. Att'y Gen. No. 67-50.

Law reviews. - For article, "The Law of Prior Appropriation: Possible Lessons for
Hawaii,” see 25 Nat. Res. J. 911 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 12.

Right of owner of land not originally taken or purchased as part of adjacent project to
recover, on enlargement of project to include adjacent land, enhanced value of property
by reason of proximity to original land, 95 A.L.R.3d 752.

94 C.J.S. Waters 8§ 234.



§ 72-4-3. [Authority to establish county water supply system;
purpose.]

The board of county commissioners of any county may under the provisions of this 1959
act [72-4-2 to 72-4-12 NMSA 1978], establish a county water supply system, which shall
be located within this state and within the county, for the purpose of supplying water to
the inhabitants of unincorporated communities of the county for domestic and sanitary
purposes.

History: 1953 Comp., § 75-4-1.2, enacted by Laws 1959, ch. 286, § 2.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 12.
94 C.J.S. Waters § 234.

8 72-4-4. \Water revenue bonds: limitations; conditions of issuance.

The board of county commissioners in each county within the state is authorized to
issue water revenue bonds of the county for the purpose of paying the cost of property
acquired under the provisions of Sections 72-4-2 through 72-4-12 NMSA 1978 and for
the construction of a water supply system. Bonds issued by a county under the authority
of Sections 72-4-2 through 72-4-12 NMSA 1978 shall not be a general obligation of the
county under the meaning of Article 9, Section 13 of the constitution of New Mexico.
The bonds shall be payable solely out of the revenues derived from the projects
financed by the bonds which are issued. Bond [Bonds] and coupons, if any, issued
under the authority of Sections 72-4-2 through 72-4-12 NMSA 1978 shall never
constitute an indebtedness of the county within the meaning of any state constitutional
provision or statutory limitation and shall never constitute or give rise to a pecuniary
liability of the county or a charge against its general credit or taxing powers, and that
fact shall be plainly stated on the face of each bond. The bonds may be executed and
delivered at any time and from time to time, may be in the form and denominations, may
be of the tenor, may be in registered or bearer form either as to principal or principal
and interest, may be payable in installments and at the time or times not exceeding
thirty years from their date, may be payable at the place or places, may bear interest at
the rate or rates payable at the place or places, and evidenced in the manner, and may
contain the provisions not inconsistent therewith, all as shall be provided in the
resolution and proceedings of the board of county commissioners whereunder the
bonds are authorized to be issued. Any bonds issued under the authority of Sections
72-4-2 through 72-4-12 NMSA 1978 may be sold at public or private sale in the manner
and from time to time as may be determined by the board of county commissioners to
be most advantageous, and the county may pay all expenses, attorneys and
engineering fees, premiums and commissions which the board of county commissioners
may deem necessary or advantageous in connection with the authorization, sale and
issuance thereof. All bonds issued under the authority of Sections 72-4-2 through 72-4-



12 NMSA 1978 and all interest coupons, if any, applicable thereto shall be construed to
be negotiable.

History: 1953 Comp., 8§ 75-4-1.3, enacted by Laws 1959, ch. 286, § 3; 1983, ch. 265, §
48.

Emergency clauses. - Laws 1983, ch. 265, 8§ 64, makes the act effective immediately.
Approved April 7, 1983.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 7, 40.
20 C.J.S. Counties 8§ 261.

§ 72-4-5. [Water revenue bonds; security; restrictions and
limitations.]

The principal of and interest on any bonds issued under the authority of this 1959 act
[72-4-2 to 72-4-12 NMSA 1978] shall be secured by a pledge of the revenues out of
which such bonds shall be made payable, and may be secured by a mortgage covering
all or any part of the system from which the revenues so pledged may be derived.

The resolution and proceedings under which such bonds are authorized to be issued or
any such mortgage may contain any agreement and provisions customarily contained in
instruments securing bonds, including, without limiting the generality of the foregoing,
provisions respecting the fixing and collection of all revenues from any system covered
by such proceedings or mortgage, the maintenance and insurance of such system, the
creation and maintenance of special funds from the revenues from such system, and
the rights and remedies available in event of default to the bondholders or to the trustee
under a mortgage, all as the board of county commissioners shall deem advisable and
as shall not be in conflict with the provisions of this 1959 act; provided, however, that in
making any such agreements or provisions a county shall not have the power to
obligate itself except with respect to the project and the application of the revenues
therefrom, and shall not have the power to incur a pecuniary liability or a charge upon
its general credit or against its taxing powers. The proceedings authorizing any bonds
hereunder and any mortgage securing such bonds may provide the procedure and
remedies in the event of default in payment of the principal of or the interest on such
bonds or in the performance of any agreement. No breach of any such agreement shall
impose any pecuniary liability upon a county or any charge upon its general credit or
against its taxing powers.

History: 1953 Comp., 8§ 75-4-1.4, enacted by Laws 1959, ch. 286, § 4.
Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage

Districts 8§ 40.
94 C.J.S. Waters § 234.



§ 72-4-6. [Determinations and findings prior to supplying water.]

Prior to supplying any water, the board of county commissioners must determine and
find the following: the amount necessary in each year to pay the principal of and the
interest on the water revenue bonds proposed to be issued to finance such system; the
amount necessary to be paid each year into any reserve funds which the board of
county commissioners may deem it advisable to establish in connection with the
retirement of the proposed water revenue bonds and the maintenance of the system.
The determinations and findings of the board of county commissioners required to be
made in the preceding sentence shall be set forth in the proceedings under which the
proposed water revenue bonds are to be issued and such findings shall be the basis for
determining the cost of the water to the inhabitant consumers.

History: 1953 Comp., § 75-4-1.5, enacted by Laws 1959, ch. 286, § 5.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters § 234.

8§ 72-4-7. [Sale of water revenue bonds; application of proceeds;
cost of acquiring system.]

The proceeds from the sale of any water revenue bonds issued under authority of this
1959 act [72-4-2 to 72-4-12 NMSA 1978] shall be applied only for the purpose for which
the bonds were issued; provided, however, that any accrued interest and premiums
received in any such sale shall be applied to the payment of the principal of or the
interest on the water revenue bonds sold; and provided, further, that if for any reason
any portion of such proceeds shall not be needed for the purpose for which the water
revenue bonds were issued, then such balance of said proceeds shall be applied to the
payment of the principal of or the interest on said water revenue bonds and provided
further, that any portion of the proceeds from the sale of the water revenue bonds or
any accrued interest and premium received in any such sale, may, in the event the
money will not be needed, or cannot be effectively used to the advantage of the county
for the purposes herein provided, be invested in short term, interest-bearing securities if
such investment will not interfere with the use of such funds for the primary purpose as
herein provided. The cost of acquiring any system shall be deemed to include the
following: the actual cost of the construction of any part of a system which may be
constructed, including attorney's and engineer's fees; the purchase price of any part of a
system that may be acquired by purchase or condemnation; and the interest on such
bonds for a reasonable time prior to construction, during construction, and for not
exceeding six months after completion of construction.

History: 1953 Comp., 8§ 75-4-1.6, enacted by Laws 1959, ch. 286, § 6.



Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 38.
94 C.J.S. Waters § 243(6).

§ 72-4-8. [Cost of acquiring water supply system paid from
proceeds of bonds only.]

No county shall have the power to pay out of its general funds or otherwise contribute
any part of the costs of acquiring a water supply system. The entire cost of acquiring
any system must be paid out of the proceeds from the sale of water revenue bonds
issued under the authority of this 1959 act [72-4-2 to 72-4-12 NMSA 1978].

History: 1953 Comp., § 75-4-1.7, enacted by Laws 1959, ch. 286, § 7.

§ 72-4-9. [Water revenue bonds shall be legal investments.]

Water revenue bonds issued under the provisions of this 1959 act [72-4-2 to 72-4-12
NMSA 1978] shall be legal investments for savings banks and insurance companies
organized under the laws of this state.

History: 1953 Comp., § 75-4-1.8, enacted by Laws 1959, ch. 286, § 8.

§ 72-4-10. [Water revenue bonds, income, security instruments,
agreements and revenue exempt from taxation.]

The water revenue bonds authorized by this 1959 act [72-4-2 to 72-4-12 NMSA 1978]
and the income from the water revenue bonds, all mortgages or other security
instrument executed as security for the water revenue bonds, all agreements made
pursuant to the provisions hereof and revenue derived therefrom by the county shall be
exempt from all taxation by the state of New Mexico, or any subdivision thereof.

History: 1953 Comp., § 75-4-1.9, enacted by Laws 1959, ch. 286, § 9.

§ 72-4-11. [Election by voters prior to issuance of bonds not
required.]

This 1959 act [72-4-2 to 72-4-12 NMSA 1978] shall not be construed as requiring an
election by the voters of a county prior to the issuance of water revenue bonds
hereunder by such county.

History: 1953 Comp., 8§ 75-4-1.10, enacted by Laws 1959, ch. 286, § 10.



Effect of county-called referendum absent proper authority. - In the absence of a
constitutional reservation of the right of the people to hold referendum on county
ordinances, and in the absence of a specific statutory authority requiring a referendum
on ordinances, there is no authority for a county to call a voluntary referendum. Should
such a referendum be held, it would not, regardless of its outcome, affect the adoption
or validity of the ordinance. 1979 Op. Att'y Gen. No. 79-35.

§ 72-4-12. [Notice, consent or approval by governmental body or
public officer not required prior to issuance of bonds.]

No notice, consent or approval by any governmental body or public officer shall be
required as a prerequisite to the sale or issuance of any water revenue bonds or the
making of a mortgage under the authority of this 1959 act [72-4-2 to 72-4-12 NMSA
1978], except as provided in this 1959 act.

History: 1953 Comp., § 75-4-1.11, enacted by Laws 1959, ch. 286, § 11.

§ 72-4-13. Hydrographic survey of state stream systems; duty of
state engineer; dam and reservoir sites; cooperation with United
States.

The state engineer shall make hydrographic surveys and investigations of each stream
system and source of water supply in the state, beginning with those most used for
irrigation, and obtaining and recording all available data for the determination,
development and adjudication of water supply of the state including the location and
survey of suitable sites for dams and reservoirs and the determination of the
approximate water supply, capacity and cost of each. He is authorized to cooperate with
the agencies of the United States engaged in similar surveys and investigations and in
the construction of works for the development and use of the water supply of the state,
expending for such purposes any money available for the work of his office, and may
accept and use in connection with the operations of his office the results of the agencies
of the United States.

History: Laws 1907, ch. 49, § 19; Code 1915, § 5671; C.S. 1929, § 151-118; 1941
Comp., 8 77-402; 1953 Comp., 8§ 75-4-2; Laws 1977, ch. 254, § 94; 1982, ch. 10, § 6.

Effective dates. - Laws 1982, ch. 10, § 10, makes the act effective on July 1, 1982.

Temporary provisions. - Laws 1979, ch. 209, 8§ 1, provides that the water resources
research institute shall study the feasibility of managing and inventorying data on water
availability and use in the state, that the state engineer shall cooperate with the institute
in making the study and that the institute shall report its findings to the second session
of the thirty-fourth legislature.



Laws 1979, ch. 209, § 2, appropriates $30,000 from the general fund to the board of
regents of the New Mexico state university for expenditure by the water resources
research institute to administer the act in the sixty-eighth and sixty-ninth fiscal years and
provides that any unexpended or unencumbered balance remaining at the end of the
sixty-ninth fiscal year shall revert to the general fund.

State engineer. - See 72-2-1 NMSA 1978.

Section speaks of future. - This section and 72-4-1 NMSA 1978 (prior to 1909
amendment) speak of future and have no application to water rights acquired prior to
passage of act. Pueblo of Isleta v. Tondre, 18 N.M. 388, 137 P. 86 (1913).

Hydrographic surveys prepared by United States. - The state engineer may make use of
all or part of a hydrographic survey prepared by the United States, but even if he does
not accept the United States survey, it still may be offered into evidence at a state court
trial involving the general adjudication of water rights. United States v. Bluewater-Toltec
Irrigation Dist. 580 F. Supp. 1434 (D.N.M. 1984).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 19, 40.

8§ 72-4-14. [Cooperation with federal reclamation service; federal
projects.]

The state engineer is hereby authorized and empowered to cooperate with the federal
reclamation service or any other federal agency, in the making of hydrographic surveys
upon any stream system which includes a federal irrigation or drainage project.

History: Laws 1919, ch. 131, § 4; C.S. 1929, § 151-123; 1941 Comp., § 77-403; 1953
Comp., § 75-4-3.

State engineer. - See 72-2-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters 8 333.

§ 72-4-15. [Determination of water rights; copies of hydrographic
surveys; suits to determine right of appropriation.]



Upon the completion of the hydrographic survey of any stream system, the state
engineer shall deliver a copy of so much thereof as may be necessary for the
determination of all rights to the use of the waters of such system together with all other
data in his possession necessary for such determination, to the attorney general of the
state who shall, at the request of the state engineer, enter suit on behalf of the state for
the determination of all rights to the use of such water, in order that the amount of
unappropriated water subject to disposition by the state under the terms of this chapter
may become known, and shall diligently prosecute the same to a final adjudication:
provided, that if suit for the adjudication of such rights shall have been begun by private
parties, the attorney general shall not be required to bring suit: provided, however, that
the attorney general shall intervene in any suit for the adjudication of rights to the use of
water, on behalf of the state, if notified by the state engineer that in his opinion the
public interest requires such action.

History: Laws 1907, ch. 49, § 20; Code 1915, § 5673; C.S. 1929, § 151-120; 1941
Comp., 8 77-404; 1953 Comp., § 75-4-4.

Cross-references. - As to duty of state engineer to make hydrographic surveys of state
stream systems, see 72-4-13 NMSA 1978.

Meaning of "this chapter". - The term "this chapter" was substituted for "this act" in the
1915 Code. "This act" referred to Laws 1907, ch. 49, the provisions of which are
presently compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-
10, 72-3-1to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 to 72-4-19, 72-5-1, 72-5-3, 72-5-
4, 72-5-6 to 72-5-24, 72-5-26 to 72-5-28, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6,
72-9-1 to 72-9-3 NMSA 1978. The term "this chapter" had reference to the 1915 Code,
ch. 114 (88 5654 to 5814), which sections are now compiled in articles 1 to 5 and 7 to
11 of chapter 72 and articles 2, 3 and 4 of chapter 73 NMSA 1978.

State engineer. - See 72-2-1 NMSA 1978.

Purpose. - It was evident design of legislature, by this act, to have adjudicated and
settled by judicial decree, all water rights in state and to have determined amount of
water to which each water user was entitled, so that distribution of water could be
facilitated and unappropriated water be determined, in order that it might be utilized.
Snow v. Abalos, 18 N.M. 681, 140 P. 1044 (1914).

Use of water regulated. - Right to use of water, both as to volume and periods of annual
use, is regulated either by permit of state engineer or decrees of courts. Harkey v.
Smith, 31 N.M. 521, 247 P. 550 (1926).

Only courts have power and authority to adjudicate water rights. State ex rel. Reynolds
v. Lewis, 84 N.M. 768, 508 P.2d 577 (1973).



Hearing required. - Nothing less than hearing where evidence could be offered and
received to establish claims concerning conflicting priority dates of rights found to exist
would comply with requirements of due process. State ex rel. Reynolds v. Allman, 78
N.M. 1, 427 P.2d 886 (1967).

Denial of due process. - Where former action against owners of water rights had been
consolidated with later action against canal company, and water rights of owners in prior
case carried priority date as of commencement of well while well rights adjudicated to
canal company carried priority date from formation of ditch, denying right to owners, at
hearing, to establish applicability of doctrine of relation back in showing priority date to
be that of original appropriation of water from same source constituted denial of due
process. State ex rel. Reynolds v. Allman, 78 N.M. 1, 427 P.2d 886 (1967).

Requirements for entrance of decree. - No decree as required by 72-4-19 NMSA 1978,
declaring priority, amount, purpose, periods and place of use, and specific tracts of land
to which water right is appurtenant, together with other necessary conditions, can be
entered until hydrographic surveys have been completed and all parties impleaded, at
which time further hearing to determine relative rights of parties, toward each other, will
be held. State ex rel. Reynolds v. Sharp, 66 N.M. 192, 344 P.2d 943 (1959).

Step by step procedure encompassing entire basin and all matters required to be
decreed by 72-4-19 NMSA 1978 is substantial compliance with requirements of
adjudication statutes, and reasonable and practical way to accomplish desired
purposes. State ex rel. Reynolds v. Sharp, 66 N.M. 192, 344 P.2d 943 (1959).

Priority of right to underground water. - Landowner who lawfully began developing
underground water right and completed it with reasonable diligence acquired water right
with priority date as initiation of his work even though lands involved were placed within
declared artesian basin before work was finished and water put to beneficial use. State
ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d 998 (1961).

Use of water limited. - The United States, in setting the Gila national forest aside from
other public lands, reserved the use of such water as may be necessary for the
purposes for which the land was withdrawn, but these purposes did not include
recreation, aesthetics, wildlife preservation, or cattle grazing. United States v. New
Mexico, 438 U.S. 696, 98 S. Ct. 3012, 57 L. Ed. 2d 1052 (1978).

Jurisdiction to adjudicate water rights. - Statutory suit to adjudicate water rights of
stream system is all embracing, and includes claimed rights of appropriators from
artesian basin within system; and jurisdiction of district court, in suit pending, excluded
jurisdiction of another court as to claimants not impleaded, and as to appropriators from
artesian basin. Unknown claimants could be impleaded. El Paso & R.l. Ry. v. District
Court, 36 N.M. 94, 8 P.2d 1064 (1931).

Damage suit in district court. - Suit for damages for obstruction of flow and appropriation
of waters of creek was properly brought in district court, although rights to use of waters



of creek had not been adjudicated under this act, as plaintiff had had use of the water
for more than twenty years before this act was enacted. New Mexico Prods. Co. v. New
Mexico Power Co., 42 N.M. 311, 77 P.2d 634 (1937).

Law reviews. - For comment, "Indian Pueblo Water Rights Not Subject to State Law
Prior Appropriation,” see 17 Nat. Resources J. 341 (1977).

For note, "Reserved Water Rights and Our National Forests," see 19 Nat. Resources J.
433 (1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters § 258.
93 C.J.S. Waters 88 194 to 205.

§ 72-4-16. [Reports of hydrographic surveys; filing with state
engineer; copies as evidence.]

All reports of hydrographic surveys of the waters of any stream system, or parts thereof,
and other surveys heretofore or hereafter made by the state engineer, or under his
authority, or by any engineer of the United States, or any other engineer, in the opinion
of the state engineer qualified to make the same, may, when made in writing and signed
by the party making the same, be filed in the office of such state engineer, and the
originals or certified copies thereof, made by such state engineer, shall be received and
considered in evidence in the trial of all causes involving the data shown in such survey,
the same as though testified to by the person making the same, subject to rebuttal, the
same as in ordinary cases.

History: Laws 1919, ch. 124, § 1; C.S. 1929, § 151-121; 1941 Comp., § 77-405; 1953
Comp., 8§ 75-4-5.

State engineer. - See 72-2-1 NMSA 1978.

Hydrographic surveys prepared by United States. - The state engineer may make use of
all or part of a hydrographic survey prepared by the United States, but even if he does
not accept the United States survey, it still may be offered into evidence at a state court
trial involving the general adjudication of water rights. United States v. Bluewater-Toltec
Irrigation Dist. 580 F. Supp. 1434 (D.N.M. 1984).

Law reviews. - For comment, "Indian Pueblo Water Rights Not Subject to State Law
Prior Appropriation,” see 17 Nat. Resources J. 341 (1977).

§ 72-4-17. Suits for determination of water rights; parties;
hydrographic survey; jurisdiction; unknown claimants.



In any suit for the determination of a right to use the waters of any stream system, all
those whose claim to the use of such waters are of record and all other claimants, so far
as they can be ascertained, with reasonable diligence, shall be made parties. When any
such suit has been filed the court shall, by its order duly entered, direct the state
engineer to make or furnish a complete hydrographic survey of such stream system as
hereinbefore provided in this article, in order to obtain all data necessary to the
determination of the rights involved. Money heretofore spent on hydrographic surveys
by the state engineer, but not assessed against the water users on the effective date of
this act, shall not be assessed against the water users. The court in which any suit
involving the adjudication of water rights may be properly brought shall have exclusive
jurisdiction to hear and determine all questions necessary for the adjudication of all
water rights within the stream system involved; and may submit any question of fact
arising therein to a jury or to one or more referees, at its discretion; and the attorney
general may bring suit as provided in Section 72-4-15 NMSA 1978 in any court having
jurisdiction over any part of the stream system, which shall likewise have exclusive
jurisdiction for such purposes, and all unknown persons who may claim any interest or
right to the use of the waters of any such system, and the unknown heirs of any
deceased person who made claim of any right or interest to the waters of such stream
system in his lifetime, may be made parties in such suit by their names as near as the
same can be ascertained, such unknown heirs by the style of unknown heirs of such
deceased person and said unknown persons by the name and style of unknown
claimants of interest to water in such stream system, and service of process on, and
notice of such suit, against such parties may be made as in other cases by publication.

History: Laws 1907, ch. 49, § 21; Code 1915, 8§ 5674; Laws 1917, ch. 31, § 1; 1919, ch.
131, § 3; C.S. 1929, § 151-122; 1941 Comp., 8 77-406; 1953 Comp., § 75-4-6; Laws
1965, ch. 124, § 3.

Cross-references. - As to service of process, including service by publication, see Rule
1-004.

Effective dates. - Laws 1965, ch. 124, § 8, makes the act effective on July 1, 1965.
State engineer. - See 72-2-1 NMSA 1978.

Meaning of "this article". - The words "in this article" following "hereinbefore provided"
were inserted by the compilers of the 1915 Code, and refer to Code 1915, ch. 114, art. |
(88 5654 to 5730) presently compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-
2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 to 72-4-19, 72-
5-1to 72-5-4, 72-5-6 to 72-5-24, 72-5-26 to 72-5-31, 72-5-33, 72-7-1 to 72-7-3, 72-8-1
to 72-8-6 and 72-9-1 to 72-9-3 NMSA 1978.

Only courts have power and authority to adjudicate water rights. State ex rel. Reynolds
v. Lewis, 84 N.M. 768, 508 P.2d 577 (1973).



Proposed legislation unconstitutional. - Where exclusive jurisdiction has been given to
judiciary to determine water rights, separation of powers doctrine forbids legislature
from granting any such rights; therefore, proposed legislation attempting to grant water
right of two acre inches per acre-foot to those holding water rights in artesian basin
would be unconstitutional. 1971 Op. Att'y Gen. No. 71-23.

Where statutes provide for judicial determination of water rights, legislative act enlarging
water rights of one group might be treated as a taking of property of another group
without due process of law. 1971 Op. Att'y Gen. No. 71-23.

Procedure all-embracing. - Procedure for adjudication of water rights provided for in
Laws 1907, ch. 49, is all-embracing (including alleged rights of appropriation from
artesian basin in stream system). State ex rel. Reynolds v. Sharp, 66 N.M. 192, 344
P.2d 943 (1959).

United States may be sued in water rights adjudication matters. - Merely because a
water rights adjudication will proceed over time and will join necessary defendants does
not mean that the adjudication is not within the scope of the McCarran Amendment, 43
U.S.C. 8§ 666, which allows the United States to be sued in water rights adjudication
matters. United States v. Bluewater-Toltec Irrigation Dist. 580 F. Supp. 1434 (D.N.M.
1984).

Requirements for decree. - No decree as required by 72-4-19 NMSA 1978, declaring
priority, amount, purpose, periods and place of use, and specific tracts of land to which
right is appurtenant, together with other necessary conditions, can be entered until
hydrographic surveys have been completed and all parties impleaded, at which time
further hearing to determine relative rights of parties, toward each other, will be held.
State ex rel. Reynolds v. Sharp, 66 N.M. 192, 344 P.2d 943 (1959).

Step by step procedure encompassing entire basin and all matters required to be
decreed by 72-4-19 NMSA 1978 is substantial compliance with the requirements of
adjudication statutes, and reasonable and practical way to accomplish desired
purposes. State ex rel. Reynolds v. Sharp, 66 N.M. 192, 344 P.2d 943 (1959).

Hearing necessary. - Nothing less than hearing where evidence could be offered and
received to establish claims concerning conflicting priority dates of rights found to exist
would comply with the requirements of due process. State ex rel. Reynolds v. Allman,
78 N.M. 1, 427 P.2d 886 (1967).

Denial of due process. - Where former action against owners of water rights had been
consolidated with later action against canal company, and water rights of owners in prior
case carried priority date as of commencement of well while well rights adjudicated to
canal company carried priority date from formation of ditch, denying right to owners, at
hearing, to establish applicability of doctrine of relation back in showing priority date to
be that of original appropriation of water from same source constituted denial of due
process. State ex rel. Reynolds v. Allman, 78 N.M. 1, 427 P.2d 886 (1967).



Party was not deprived of relief because of laches where, though knowing of operation
of pumping plants by riparian owners it did not know these were being so operated
without permits until advised thereof by state engineer within two years of time suit was
filed. Carlsbad Irrigation Dist. v. Ford, 46 N.M. 335, 128 P.2d 1047 (1942).

No continuing jurisdiction. - Water adjudication statutes do not make provision for
reservation or exercise of continuing jurisdiction after decree adjudicating waters has
been entered. 1939-40 Op. Att'y Gen. 107.

New action required. - District court was without jurisdiction to entertain petition in
statutory proceeding to adjudicate water rights over which it had expressly surrendered
further jurisdiction, and under circumstances it must be made subject of new and
independent action. Village of Springer v. Springer Ditch Co., 47 N.M. 456, 144 P.2d
165 (1943).

Res judicata. - Even though all of numerous water right owners were not made parties,
decree of federal court which adjudicated water rights was res judicata in view of
provision of statute which provided for eventuality that some persons might not be made
parties to such suit. Bounds v. Carner, 53 N.M. 234, 205 P.2d 216 (1949). But see
Cartwright v. Public Serv. Co., 66 N.M. 64, 343 P.2d 654 (1958).

Water uses by Pueblo Indians are not controlled by state water law or prior
appropriation. New Mexico v. Aamodt, 537 F.2d 1102 (10th Cir. 1976), cert. denied,
New Mexico v. United States, 429 U.S. 1121, 97 S. Ct. 1157, 51 L. Ed. 2d 572 (1977).

State's constitutional disclaimer of all right and title to Indian lands applies only to a
proprietary interest in such lands and does not apply to a nonproprietary intent in
subjecting the United States to a state action involving a general water right
adjudication. Jicarilla Apache Tribe v. United States, 601 F.2d 1116 (10th Cir.), cert.
denied, 444 U.S. 995, 100 S. Ct. 530, 62 L. Ed. 2d 426 (1979).

Subject matter jurisdiction of state courts in water rights adjudications. - Subject matter
jurisdiction governing general water rights adjudication, including that of federally
reserved water rights, involving the joinder of the United States as proper party
defendant to represent the interests of the reserved water rights, is allowable in state
courts, there being implicit modification of the Enabling Act, § 2, to that extent, as
necessary. Jicarilla Apache Tribe v. United States, 601 F.2d 1116 (10th Cir.), cert.
denied, 444 U.S. 995, 100 S. Ct. 530, 62 L. Ed. 2d 426 (1979).

United States is the proper party defendant in any general water rights adjudication
proceeding, whether brought in federal court or state court, relating to federally created
water rights, including those reserved for use by Indian tribes. Indian tribes using the
reserved waters are granted the right of intervention in any such adjudication, to be
represented by private counsel independent of any possible conflict of interest. Jicarilla
Apache Tribe v. United States, 601 F.2d 1116 (10th Cir.), cert. denied, 444 U.S. 995,
100 S. Ct. 530, 62 L. Ed. 2d 426 (1979).



Federal law governs adjudication of federal water rights. - Where the general water
rights of the San Juan river and its tributaries in New Mexico sought to be adjudicated
include those which are federally owned and established, federal law governs in
determining the extent and status of such rights. Jicarilla Apache Tribe v. United States,
601 F.2d 1116 (10th Cir.), cert. denied, 444 U.S. 995, 100 S. Ct. 530, 62 L. Ed. 2d 426
(1979).

Exclusive jurisdiction may not be avoided by another district court. - Once an
adjudication of water rights by one district court has been made, a separate district court
may not subsequently impose a trust on the water rights granting rights not recognized
by the original court, and thereby deprive the original court of its exclusive jurisdiction.
Ulibarri v. Hagan, 98 N.M. 676, 652 P.2d 226 (1982).

Finding required to dismiss for lack of exclusive jurisdiction. - Before the district court
can dismiss an action seeking an adjudication of water rights in a spring on the basis
that another district court has exclusive jurisdiction, it must be satisfied that a prior order
actually was entered declaring that the spring is part of the stream system involved in
the prior action. Ulibarri v. Hagan, 98 N.M. 676, 652 P.2d 226 (1982).

Priority of right to underground water. - Landowner who lawfully began developing
underground water right and completed it with reasonable diligence acquired water right
with priority date as initiation of his work even though lands involved were placed within
declared artesian basin before work was finished and water put to beneficial use. State
ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d 998 (1961).

Law reviews. - For comment, "Indian Pueblo Water Rights Not Subject to State Law
Prior Appropriation,” see 17 Nat. Resources J. 341 (1977).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters § 258.
93 C.J.S. Waters 88 194, 195, 199.

§ 72-4-18. [Suits concerning water rights; submission of facts to
jury or referee.]

In any suit concerning water rights, or in any suit or appeal provided for in this article,
the court may in its discretion submit any question of fact arising therein to a jury, or

may appoint a referee or referees to take testimony and report upon the rights of the
parties.

History: Laws 1907, ch. 49, § 37; Code 1915, § 5696; C.S. 1929, § 151-149; 1941
Comp., 8 77-407; 1953 Comp., § 75-4-7.

Cross-references. - As to use of advisory jury, see Paragraph B of rule 1-039. As to
appointment of masters and referees, see Rule 1-053.



Meaning of "this article". - The 1915 Code substituted "this article" for "this act." For
meaning of "this article," see note to 72-4-17 NMSA 1978. For meaning of "this act,” see
catchline "Meaning of 'this chapter',” in notes to 72-4-15 NMSA 1978.

Law reviews. - For comment, "Indian Pueblo Water Rights Not Subject to State Law
Prior Appropriation,” see 17 Nat. Resources J. 341 (1977).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 93 C.J.S. Waters 8 203.

8§ 72-4-19. [Adjudication of rights; decree filed with state engineer;
contents of decree.]

Upon the adjudication of the rights to the use of the waters of a stream system, a
certified copy of the decree shall be prepared and filed in the office of the state engineer
by the clerk of the court, at the cost of the parties. Such decree shall in every case
declare, as to the water right adjudged to each party, the priority, amount, purpose,
periods and place of use, and as to water used for irrigation, except as otherwise
provided in this article, the specific tracts of land to which it shall be appurtenant,
together with such other conditions as may be necessary to define the right and its
priority.

History: Laws 1907, ch. 49, § 23; Code 1915, § 5677; C.S. 1929, § 151-128; 1941
Comp., § 77-408; 1953 Comp., § 75-4-8.

State engineer. - See 72-2-1 NMSA 1978.

Meaning of "this article". - The 1915 Code substituted "this article" for "this act." For
meaning of "this article," see note to 72-4-17 NMSA 1978. For meaning of "this act," see
catchline "Meaning of 'this chapter'," in notes to 72-4-15 NMSA 1978.

Only courts have power and authority to adjudicate water rights. State ex rel. Reynolds
v. Lewis, 84 N.M. 768, 508 P.2d 577 (1973).

Requirements for decree. - No decree as required by this section, declaring priority,
amount, purpose, periods and place of use, and specific tracts of land to which right is
appurtenant, together with other necessary conditions can be entered until hydrographic
surveys have been completed and all parties impleaded, at which time further hearing to
determine relative rights of parties, toward each other, will be held. State ex rel.
Reynolds v. Sharp, 66 N.M. 192, 344 P.2d 943 (1959).

Step by step procedure encompassing entire basin and all matters required to be
decreed by this section is substantial compliance with requirements of adjudication
statutes, and reasonable and practical way to accomplish desired purposes. State ex
rel. Reynolds v. Sharp, 66 N.M. 192, 344 P.2d 943 (1959).



Single, final hearing and comprehensive decree not needed for administration of water
rights. - There can be no administration of junior water rights as against senior water
rights until the parties have had an opportunity to contest priorities inter se. Such an
administration, however, need not wait until the court holds a single, final hearing and
enters a comprehensive decree fixing all the conflicting priorities. State ex rel. Reynolds
v. Pecos Valley Artesian Conservancy Dist., 99 N.M. 699, 663 P.2d 358 (1983).

And interim administration of junior water uses of stream system constitutional. - In a
suit to adjudicate rights to the surface and ground waters of an entire stream system, an
order permitting the court to enjoin junior water users to show cause in individual
proceedings why their uses should not be enjoined pursuant to N.M. Const., art. XVI, §
2, such injunctions being subject to the right of each user to contest inter se the rights
adjudicated for use through and by means of a senior irrigation project, and also subject
to the right of each user to establish that his use of the public waters of the stream
system should not be terminated to satisfy the senior rights adjudicated for use through
the project, and appointing the state engineer as an interim watermaster to administer
such orders of injunction as may be entered by the court in the proceedings which will
be held pursuant to the order, does not violate rights to due process. State ex rel.
Reynolds v. Pecos Valley Artesian Conservancy Dist., 99 N.M. 699, 663 P.2d 358
(1983).

Decree conforming to statute. - Despite allegations that trial court improperly
adjudicated city's rights according to well capacity and rights of adverse party according
to amount of water applied to beneficial use, where maximum amount of water which
could be withdrawn from basin was fixed by decree as was purpose, period and place of
use, rights decreed conformed with requirements of this section. State ex rel. State
Eng'r v. Crider, 78 N.M. 312, 431 P.2d 45 (1967).

Effect of federal decree. - Where bill and decree in suit brought in federal court indicated
that suit was brought to adjudicate rights (if any) of all parties thereto to use of water
flowing in Pecos river stream system, federal court decree was res judicata as between
parties to federal suit and their privies, despite fact that stipulation between certain
parties and plaintiff's predecessor in title had not been signed by defendants or their
predecessors. Bounds v. Carner, 53 N.M. 234, 205 P.2d 216 (1949), distinguished,
Cartwright v. Public Serv. Co., 66 N.M. 64, 343 P.2d 654 (1958).

Defendant public service company and intervener town of Las Vegas were not barred
from pleading as a defense the doctrine of Pueblo Rights, in suit by Galinas River water
users seeking damages and injunction against company's use of water, and
apportionment thereof, by alleged res judicata effect of previous decree in federal court,
where that court had specifically provided that its decree would affect only the property
and rights of those specifically named in the decree. Cartwright v. Public Serv. Co., 66
N.M. 64, 343 P.2d 654 (1958).

Priority in underground water right. - Landowner who lawfully began developing
underground water right and completed it with reasonable diligence acquired water right



with priority date as initiation of his wor