CHAPTER 70
OIL AND GAS

ARTICLE 1
ASSIGNMENTS AND LEASES

70-1-1. [Production of oil, gas or other minerals; assignments of
royalties to be recorded.]

That all assignments and other instruments of transfer of royalties in the production of
oil, gas or other minerals on any lands in this state, including lands operated under
lease or contract from the United States and from the state of New Mexico, shall be
recorded in the office of the county clerk of the county where the lands are situated.

History: Laws 1927, ch. 76, § 1; C.S. 1929, § 97-501; 1941 Comp., § 69-101; 1953
Comp., § 65-2-1.

ANNOTATIONS
Cross references. - For recording deeds, see 14-9-1 NMSA 1978.

For recording contracts relating to oil and gas rights in state lands, see 19-10-33 NMSA
1978.

Constructive notice of prior assignment of federal leases. - Plaintiff was an
innocent purchaser for value, under 14-9-1 to 14-9-3 NMSA 1978, of oil and gas lease
interests since the records at federal land office did not constitute constructive notice to
purchaser of a prior assignment; rather, to constitute such notice, this section requires
assignments of interests and royalties in federal oil and gas leases to be recorded in the
appropriate county clerk's office. Bolack v. Underwood, 340 F.2d 816 (10th Cir. 1965).

Severance of mineral estate from surface property. - A grant or reservation of
underlying oil and gas, or royalty rights therein, is a grant or reservation of real property
that may be severed from the surface. Such severance may be effected by a
conveyance of mineral estate, or by a reservation or exception of the mineral estate, or
by a conveyance, reservation or exception of the surface estate, or it may be
accomplished by judgment. Johnson v. Gray, 75 N.M. 726, 410 P.2d 948 (1966).

A conveyance or reservation of a fractional interest in the minerals by the owner of a fee
simple estate will only effect a severance of the fractional interest so conveyed or
reserved. Johnson v. Gray, 75 N.M. 726, 410 P.2d 948 (1966).



Recording of assignment of oil or gas lease is necessary under New Mexico law in
order to be effective against subsequent assignees or purchasers. 1980 Op. Att'y Gen.
No. 80-12.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil § 19; 53A
Am. Jur. 2d Mines and Minerals § 197.

What constitutes oil or gas "royalty" or "royalties" within language of conveyance,
exception, reservation, device or assignment, 4 A.L.R.2d 492.

Necessity that mortgage covering oil and gas lease be recorded as real estate
mortgage, and/or filed or recorded as chattel mortgage, 34 A.L.R.2d 902.

Production on one tract as extending term on other tract, where one mineral deed
conveys oil or gas in separate tracts for as long as oil or gas is produced, 9 A.L.R.4th
1121.

Meaning of, and proper method for determining, market value or market price in oil and
gas lease requiring royalty to be paid on standard measured by such terms, 10
A.L.R.4th 732.

Oil and gas royalty as real or personal property, 56 A.L.R.4th 539.

58 C.J.S. Mines and Minerals 8§ 193, 221.

70-1-2. [Effect of recording or failure to record.]

Such records shall be notice to all persons of the existence and contents of such
assignments and other instruments so recorded from the time of filing the same for
record, and no assignment or other instrument of transfer affecting the title to such
royalties not recorded as herein provided shall affect the title or right to such royalties of
any purchaser or transferee in good faith, without knowledge of the existence of such
unrecorded instrument.

History: Laws 1927, ch. 76, § 2; C.S. 1929, § 97-502; 1941 Comp., § 69-102; 1953
Comp., § 65-2-2.

ANNOTATIONS

Constructive notice of prior assignment of federal leases. - Plaintiff was an
innocent purchaser for value, under 14-9-1 to 14-9-3 NMSA 1978, of oil and gas lease
interests since the records at federal land office did not constitute constructive notice to
purchaser of a prior assignment; rather, to constitute such notice, 70-1-1 NMSA 1978 et
seq., requires assignments of interests and royalties in federal oil and gas leases to be
recorded in the appropriate county clerk's office. Bolack v. Underwood, 340 F.2d 816
(10th Cir. 1965).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil § 20.

70-1-3. [Forfeiture of oil, gas or mineral lease; release from record.]

Whenever any oil, gas or other mineral lease heretofore or hereafter executed shall
become forfeited, it shall be the duty of the lessee, his, or its heirs, executors,
administrators, successors or assigns, within thirty days from the date this act [70-1-3 to
70-1-5 NMSA 1978] shall take effect, if the forfeiture occurred prior thereto, and within
thirty days from the date of the forfeiture of any and all other leases, to have such lease
released from record in the county where the leased land is situated, without cost to the
owner thereof.

History: Laws 1925, ch. 118, § 1; C.S. 1929, § 97-301; 1941 Comp., § 69-103; 1953
Comp., § 65-2-3.

ANNOTATIONS

Proof of substantial damage from undrilled tract. - Irrespective of standard of duty
which should be imposed upon lessee of two oil and gas leaseholds when he has drilled
one leasehold, or which remedies are available to the lessor, there must first be proof of
substantial drainage from undrilled tract, and where there was substantial evidence to
support trial court's finding that little or no drainage had occurred, that finding would not
be overturned on appeal. Cone v. Amoco Prod. Co. 87 N.M. 294, 532 P.2d 590 (1975).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil § 212; 53A
Am. Jur. 2d Mines and Minerals 8§88 226, 228.

Surrender clause as affecting validity of oil or gas lease, 3 A.L.R. 378.

Commencement of development within fixed term as extending term of oil and gas
lease, 67 A.L.R. 526.

Acceptance of rents or royalties under oil and gas lease as waiver of forfeiture for
breach of covenant or condition regarding drilling of wells, 80 A.L.R. 461.

Lessor's acceptance of royalty under gas and oil lease after lease has expired as
precluding him from insisting upon expiration, 113 A.L.R. 396.

Mistake, accident, inadvertence, etc., as ground for relief from termination or forfeiture
of oil and gas lease for failure to complete well or commence drilling, 5 A.L.R.2d 993.

Relief against forfeiture of lease for nonpayment of rent, 31 A.L.R.2d 321.

Rights of parties to oil and gas lease or royalty deed after expiration of fixed term where
production temporarily ceases, 100 A.L.R.2d 885.



Gas and oil lease force majeure provisions: construction and effect, 46 A.L.R.4th 976.

58 C.J.S. Mines and Minerals 8§ 173, 184, 205.

70-1-4. [Failure to execute release; action to obtain release;
damages; attachment.]

Should the owner of such lease neglect or refuse to execute a release as provided by
this act [70-1-3 to 70-1-5 NMSA 1978], then the owner of the leased premises may sue
in any court of competent jurisdiction to obtain such release, and he may also recover in
such action of the lessee, his, or its heirs, executors, administrators, successors or
assigns, the sum of one hundred dollars ($100.00) as damages, and all costs, together
with a reasonable attorney's fee for preparing and prosecuting the suit, and he may also
recover any additional damages that the evidence in the case will warrant. In all such
actions, writs of attachment may issue as in other cases.

History: Laws 1925, ch. 118, § 2; C.S. 1929, § 97-302; 1941 Comp., § 69-104; 1953
Comp., § 65-2-4.

ANNOTATIONS

Cross references. - For attachment, see 42-9-1 NMSA 1978.

70-1-5. [Demand for release must precede action.]

At least twenty days before bringing the action provided for in this act [70-1-3 to 70-1-5
NMSA 1978], the owner of the leased land, either by himself or by his agent or attorney,
shall demand of the holder of the lease (if such demand by ordinary diligence can be
made in this state) that said lease be released of record. Such demand may be either
written or oral. When written, a letterpress or carbon or written copy thereof, when
shown to be such, may be used as evidence in any court with the same force and effect
as the original.

History: Laws 1925, ch. 118, § 3; C.S. 1929, § 97-303; 1941 Comp., § 69-105; 1953
Comp., § 65-2-5.

ARTICLE 2
OIL CONSERVATION COMMISSION; DIVISION;
REGULATION OF WELLS

70-2-1. Short title.

Chapter 70, Article 2 NMSA 1978 may be cited as the "Oil and Gas Act".



History: 1953 Comp., § 65-3-1.1, enacted by Laws 1977, ch. 237, § 1; 1989, ch. 130, §
13.

ANNOTATIONS

The 1989 amendment, effective June 16, 1989, substituted "Chapter 70, Article 2
NMSA 1978" for "Sections 65-3-1.1 through 65-3-31 and 65-3-35 and 65-3-36 NMSA
1953".

Law reviews. - For article, " 'New Mexican Nationalism' and the Evolution of Energy
Policy in New Mexico," see 17 Nat. Resources J. 283 (1977).

70-2-2. [Waste prohibited.]

The production or handling of crude petroleum oil or natural gas of any type or in any
form, or the handling of products thereof, in such manner or under such conditions or in
such amounts as to constitute or result in waste is each hereby prohibited.

History: Laws 1935, ch. 72, 8 1; 1941 Comp., 8§ 69-202; Laws 1949, ch. 168, § 1; 1953
Comp., § 65-3-2.

ANNOTATIONS

Cross references. - For regulation and conservation of carbon dioxide gas, see 70-2-
34 NMSA 1978.

Legislative intent. - Primary concern of oil and gas legislation is eliminating and
preventing waste in the pool so far as it can practicably be done, and also the protection
of correlative rights of producers from the pool. EI Paso Natural Gas Co. v. Oil
Conservation Comm'n, 76 N.M. 268, 414 P.2d 496 (1966).

Two fundamental powers and duties of commission are prevention of waste and
protection of correlative rights. Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M.
310, 373 P.2d 809 (1962).

Elements of property rights of natural gas owners. - The legislature has stated
definitively the elements contained in property rights of natural gas owners. Such right is
not absolute or unconditional. It consists of merely (1) an opportunity to produce, (2)
only insofar as it is practicable to do so, (3) without waste, (4) a proportion, (5) insofar
as it can be practically determined and obtained without waste, (6) of gas in the pool.
Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Protection of correlative rights. - Although subservient to prevention of waste and
perhaps to practicalities of the situation, the protection of correlative rights must depend
upon the commission's findings as to the extent and limitations of the right. This the



commission is required to do under legislative mandate. Continental Oil Co. v. Oil
Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Keeping of false records actionable offense. - The Connally Hot Oil Act (15 U.S.C. §
715 et seq.) applies only to those states which have in effect proration statutes for the
purpose of preventing waste of oil and gas resources, encouraging conservation of oil
and gas deposits, etc., and New Mexico is among those states which has enacted a
valid comprehensive oil conservation law; since Connally Act applies to this state,
keeping of false records, though not in violation of any New Mexico proration order,
constitutes an actionable offense under Connally Act. Humble Oil & Ref. Co. v. United
States, 198 F.2d 753 (10th Cir.), cert. denied, 344 U.S. 909, 73 S. Ct. 328, 97 L. Ed.
701 (1952).

Forfeiture of lease denied. - Lessors of oil and gas lease could not declare balance of
40-acre tract (i.e., all except 10-acre tract a producing well was on) retained after selling
interests without reservation in another undrilled 40-acre area included in the original
lease, as forfeited because of lease provision that lessee was to drill or start to drill a
second well or forfeit the lease, in view of order promulgated pursuant to this act which
prevented drilling of second well on the retained 40-acre tract. Thompson v. Greer, 55
N.M. 335, 233 P.2d 204 (1951).

Law reviews. - For article, "Compulsory Pooling of Oil and Gas Interests in New
Mexico," see 3 Nat. Resources J. 316 (1963).

For article, " 'New Mexican Nationalism' and the Evolution of Energy Policy in New
Mexico," see 17 Nat. Resources J. 283 (1977).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 8§ 157, 158.

Constitutionality of statute limiting or controlling exploitation or waste of oil and gas, 24
A.L.R. 307, 78 A.L.R. 834.

Constitutionality of statute or ordinance limiting production and preventing waste, 67
A.L.R.1347,99 A.L.R. 11109.

Constitutionality of statute regulating petroleum production, 86 A.L.R. 418.

Construction, application, and effect of statutes regulating production of oil or gas in a
manner or under conditions constituting waste, 86 A.L.R. 431.

Rights and remedies of owner or lessee of oil or gas land on mineral or royalty interest
therein, in respect of waste of oil or gas through operations on other lands, 4 A.L.R.2d
198.

58 C.J.S. Mines and Minerals § 234.



70-2-3. Waste; definitions.
As used in this act the term "waste," in addition to its ordinary meaning, shall include:

A. "underground waste" as those words are generally understood in the oil and gas
business, and in any event to embrace the inefficient, excessive or improper, use or
dissipation of the reservoir energy, including gas energy and water drive, of any pool,
and the locating, spacing, drilling, equipping, operating or producing, of any well or wells
in a manner to reduce or tend to reduce the total quantity of crude petroleum oil or
natural gas ultimately recovered from any pool, and the use of inefficient underground
storage of natural gas;

B. "surface waste" as those words are generally understood in the oil and gas business,
and in any event to embrace the unnecessary or excessive surface loss or destruction
without beneficial use, however caused, of natural gas of any type or in any form or
crude petroleum oil, or any product thereof, but including the loss or destruction, without
beneficial use, resulting from evaporation, seepage, leakage or fire, especially such loss
or destruction incident to or resulting from the manner of spacing, equipping, operating
or producing, well or wells, or incident to or resulting from the use of inefficient storage
or from the production of crude petroleum oil or natural gas in excess of the reasonable
market demand;

C. the production of crude petroleum oil in this state in excess of the reasonable market
demand for such crude petroleum oil. Such excess production causes or results in
waste which is prohibited by this act. The words "reasonable market demand," as used
herein with respect to crude petroleum oil, shall be construed to mean the demand for
such crude petroleum oil for reasonable current requirements for current consumption
and use within or outside the state, together with the demand for such amounts as are
reasonably necessary for building up or maintaining reasonable storage reserves of
crude petroleum oil or the products thereof, or both such crude petroleum oil and
products;

D. the nonratable purchase or taking of crude petroleum oil in this state. Such
nonratable taking and purchasing causes or results in waste, as defined in the
Subsections A, B, C of this section and causes waste by violating Section 12(a) [70-2-
16A NMSA 1978] of this act;

E. the production in this state of natural gas from any gas well or wells, or from any gas
pool, in excess of the reasonable market demand from such source for natural gas of
the type produced or in excess of the capacity of gas transportation facilities for such
type of natural gas. The words "reasonable market demand,” as used herein with
respect to natural gas, shall be construed to mean the demand for natural gas for
reasonable current requirements, for current consumption and for use within or outside
the state, together with the demand for such amounts as are necessary for building up
or maintaining reasonable storage reserves of natural gas or products thereof, or both
such natural gas and products;



F. drilling or producing operations for oil or gas within any area containing commercial
deposits of potash where such operations would have the effect unduly to reduce the
total quantity of such commercial deposits of potash which may reasonably be
recovered in commercial quantities or where such operations would interfere unduly
with the orderly commercial development of such potash deposits.

History: Laws 1935, ch. 72, 8 2; 1941, ch. 166, § 1; 1941 Comp., 8 69-203; Laws 1949,
ch. 168, § 2; 1953 Comp., 8 65-3-3; Laws 1965, ch. 58, § 1.

ANNOTATIONS
Cross references. - For definitions, see 70-2-33 NMSA 1978.

Meaning of "this act". - The term "this act," referred to in this section, means Laws
1935, ch. 72, 88 1 to 24, which appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15,
70-2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 NMSA 1978.

Allowable production not to exceed market demand. - When 70-2-16C and 70-2-
19E NMSA 1978 are read together, one fact is evident: even after a pool is prorated,
market demand must be determined, since, if allowable production from the pool
exceeds market demand, waste would result if the allowable is produced. Continental
Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Change of allowable production to meet market demand. - The enabling of gas
purchasers to more nearly meet market demand is not an authorized statutory basis
upon which a change of allowable production may be placed. Continental Oil Co. v. Oil
Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Law reviews. - For article, "Compulsory Pooling of Oil and Gas Interests in New
Mexico," see 3 Nat. Resources J. 316 (1963).

For article, " 'New Mexican Nationalism' and the Evolution of Energy Policy in New
Mexico," see 17 Nat. Resources J. 283 (1977).

70-2-4. Oil conservation commission; members; term; officers;
guorum; power to administer oaths.

There is created an "oil conservation commission”, hereinafter in the Oil and Gas Act
[this article] called the "commission”, to be composed of a designee of the
commissioner of public lands, a designee of the secretary of energy, minerals and
natural resources and the director of the oil conservation division. The designees of the
commissioner of public lands and the secretary of energy, minerals and natural
resources shall be persons who have expertise in the regulation of petroleum
production by virtue of education or training. No salary or compensation shall be paid
any member of the commission for his services as a member of the commission. The
term of office of each member of the commission shall be concurrent with the other



office held by him. The commission shall organize by electing a chairman from its
membership. Two members of the commission shall constitute a quorum for all
purposes. The commission shall adopt a seal and the seal affixed to any paper signed
by the director of the oil conservation division shall be prima facie evidence of due
execution. The attorney general shall be the attorney for the commission. Any member
of the commission or the director of the oil conservation division or any employee of the
commission or division shall have power to administer oaths to any witness in any
hearing, investigation or proceeding contemplated by the Oil and Gas Act or by any
other law of this state relating to the conservation of oil and gas.

History: Laws 1935, ch. 72, § 3; 1941 Comp., 8§ 69-204; Laws 1949, ch. 168, § 3; 1953
Comp., 8 65-3-4; Laws 1975, ch. 289, § 13; 1977, ch. 255, § 39; 1987, ch. 234, § 58.

ANNOTATIONS

The 1987 amendment, effective July 1, 1987, in the first sentence, substituted "a
designee of the commissioner of public lands, a designee of the secretary of energy,
minerals and natural resources" for "the commissioner of public lands, the state
geologist and the director of oil conservation division”, inserted the present second
sentence, and made minor changes in language and punctuation throughout the
section.

Former Oil Conservation Act was not unconstitutional on ground that since
legislature had named the members of the commission there had been an invasion of
the executive power of appointment in violation of N.M. Const., art. lll, § 1. 1951-52 Op.
Att'y Gen. No. 5397.

Appointments contemplated in the former Oil Conservation Act were appointments
"otherwise provided for" as those words are used in N.M. Const., art. V, 8 5, and did not
invade governor's power of appointment. 1951-52 Op. Att'y Gen. No. 5397.

Former Oil Conservation Act was not violative of N.M. Const., art. IV, § 16 for failure to
have the subject matter expressed clearly in the title. 1951-52 Op. Att'y Gen. No. 5397.

Duties delegated to commission member. - Under laws and constitution of the state,
commission, by proper authority, may delegate to member of the commission the duty
of holding a hearing and transcribing testimony for submission by proper report to
commission for its order based upon evidence and material properly in that record.
1953-54 Op. Att'y Gen. No. 5900.

Quasi-judicial powers of commission are limited to hearing and consideration of
evidence and ascertainment of certain facts in performance of its statutory duties. 1951-
52 Op. Att'y Gen. No. 5397.

Judicial decisions preclusive. - Commission was acting in a judicial capacity when it
approved a proposed unitization plan; its decision was therefore entitled to preclusive



effect. Amoco Prod. Co. v. Heimann, 904 F.2d 1405 (10th Cir. 1990), cert. denied, 498
U.S. 942,111 S. Ct. 350, 112 L. Ed. 2d 314 (1990).

Commission has jurisdiction of public domain owned by federal government held
merely in proprietary capacity to prevent waste of gas and oil, so far as such regulations
do not conflict with congressional enactments. 1935-36 Op. Att'y Gen. 75.

Law reviews. - For article, "Compulsory Pooling of Oil and Gas Interests in New
Mexico," see 3 Nat. Resources J. 316 (1963).

For article, "An Administrative Procedure Act for New Mexico," see 8 Nat. Resources J.
114 (1968).

For article, " 'New Mexican Nationalism' and the Evolution of Energy Policy in New
Mexico," see 17 Nat. Resources J. 283 (1977).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 8§ 148.

70-2-5. Oil conservation division; director; state petroleum
engineer.

A. The director of the oil conservation division of the energy, minerals and natural
resources department shall be known as the "state petroleum engineer".

B. The director shall be appointed by the secretary of energy, minerals and natural
resources and shall:

(1) be a resident of this state; and

(2) be registered by the state board of registration for professional engineers and land
surveyors as a petroleum engineer; or

(3) by virtue of education and experience have expertise in the field of petroleum
engineering.

History: 1953 Comp., 8 65-3-4.1, enacted by Laws 1977, ch. 255, § 40; 1987, ch. 234,
§ 59.

ANNOTATIONS

The 1987 amendment, effective July 1, 1987, in Subsection A, inserted "of the energy,
minerals and natural resources department” following "the director of the oil
conservation division" and, in Subsection B substituted "energy, minerals and natural
resources” for "the energy and minerals department”.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 8§ 148.



70-2-6. Commission's and division's powers and duties.

A. The division shall have, and is hereby given, jurisdiction and authority over all
matters relating to the conservation of oil and gas and the prevention of waste of potash
as a result of oil or gas operations in this state. It shall have jurisdiction, authority and
control of and over all persons, matters or things necessary or proper to enforce
effectively the provisions of this act or any other law of this state relating to the
conservation of oil or gas and the prevention of waste of potash as a result of oil or gas
operations.

B. The commission shall have concurrent jurisdiction and authority with the division to
the extent necessary for the commission to perform its duties as required by law. In
addition, any hearing on any matter may be held before the commission if the division
director, in his discretion, determines that the commission shall hear the matter.

History: Laws 1935, ch. 72, 8 4; 1941 Comp., 8§ 69-205; Laws 1949, ch. 168, § 4; 1953
Comp., 8 65-3-5; Laws 1965, ch. 58, § 2; 1977, ch. 255, § 41; 1979, ch. 175, 8§ 1.

ANNOTATIONS

Cross references. - For powers and duties under Statutory Unitization Act, see 70-7-3
NMSA 1978.

For the Natural Gas and Crude Oil Production Incentive Act, see Chapter 7, Article 29B
NMSA 1978.

For powers and duties under Geothermal Resources Conservation Act, see 71-5-6 to
71-5-8 NMSA 1978.

Meaning of "this act". - The term "this act," referred to in this section, means Laws
1935, ch. 72, 88 1 to 24, which appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15,
70-2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 NMSA 1978.

Basis of commission's powers. - Commission is a creature of statute, expressly
defined, limited and empowered by laws creating it. It has jurisdiction over matters
related to conservation of oil and gas in New Mexico, but the basis of its powers is
founded on the duty to prevent waste and to protect correlative rights. Prevention of
waste is its paramount power, inasmuch as this is an integral part of the definition of
correlative rights. Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963).

Restrictions on commission's powers. - The power and authority of the commission
is general in nature but commission is restricted to the end that it cannot act arbitrarily,
unlawfully or capriciously in carrying out administrative functions imposed upon it. 1959-
60 Op. Att'y Gen. No. 59-186.



Judicial powers. - Commission was acting in a judicial capacity when it approved a
proposed unitization plan; its decision was therefore entitled to preclusive effect. Amoco
Prod. Co. v. Heimann, 904 F.2d 1405 (10th Cir. 1990), cert. denied, 498 U.S. 942, 111
S. Ct. 350, 112 L. Ed. 2d 314 (1990).

Use of rental funds for commission’'s aircraft. - Commission, when it rents its
department aircraft to other state agencies, may retain rental payments, when made, in
a fund to be used by commission to defray expense of continued operation of the
aircraft by placing rental payments in a working capital fund set up in department for the
purpose of defraying operating expenses of aircraft. 1959-60 Op. Att'y Gen. No. 59-186.

Authority held not exceeded. - When an oil well was located so that it could produce
oil from the top portion of the pool, thereby avoiding waste that would have occurred
unless the well was allowed, but the well was located so that it could effectively drain
the entire pool, and the oil conservation commission, charged with the protection of
correlative rights of the other lease owners in the pool, placed a production penalty on
the well to protect these rights, the commission did not exceed the broad statutory
authority granted by the Oil and Gas Act. Santa Fe Exploration Co. v. Oil Conservation
Comm'n, 114 N.M. 103, 835 P.2d 819 (1992).

Law reviews. - For note, "State Regulation of Oil and Gas Pools on State, Federal,
Indian and Fee Lands," see 2 Nat. Resources J. 355 (1962).

For article, "Constitutional Limitations on the Exercise of Judicial Functions by
Administrative Agencies," see 7 Nat. Resources J. 599 (1967).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 8§ 145 to
163.

58 C.J.S. Mines and Minerals § 229.

70-2-7. Rules of procedure in hearings; manner of giving notice;
record of rules, regulations and orders.

The oil conservation division of the energy, minerals and natural resources department
shall prescribe by rule its rules of order or procedure in hearings or other proceedings
before it under the Oil and Gas Act [this article].

History: Laws 1935, ch. 72, § 5; 1941 Comp., § 69-206; Laws 1949, ch. 168, § 5; 1953
Comp., 8§ 65-3-6; Laws 1977, ch. 255, § 42; 1987, ch. 234, 8§ 60.

ANNOTATIONS
Cross references. - For State Rules Act, see Chapter 14, Article 4 NMSA 1978.

For publication of notice, see 14-11-1 NMSA 1978 et seq.



For service of summons in civil actions, see Rule 1-004 NMRA 1997.

The 1987 amendment, effective July 1, 1987, rewrote this section to the extent that a
detailed comparison is impracticable.

Notice of proceedings. - Commission's order increasing spacing requirements for
deep wildcat gas wells in certain areas of the state was invalid as to individual holders
of working interests and operating rights affected thereby because the holders were not
afforded reasonable notice of the proceedings as required by the New Mexico Oil and
Gas Act and its implementing regulations. Johnson v. New Mexico Oil Conservation
Comm'n, 1999-NMSC-021, N.M. , 978 P.2d 327 (1999).

Oil well spacing increase application. - A proceeding on an oil and gas estate
lessee's application for an increase in oil well spacing was adjudicatory, and the lessor
was entitled to actual notice under the due process requirements of the New Mexico
and United States Constitutions. Uhden v. New Mexico Oil Conservation Comm'n, 112
N.M. 528, 817 P.2d 721 (1991).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 2 Am. Jur. 2d Administrative Law 8§ 294
et seq.

73A C.J.S. Public Administrative Law and Procedures 88 134, 135.

70-2-8. Subpoena power; immunity of natural persons required to
testify.

The commission, or any member thereof, or the director of the division or his authorized
representative, is hereby empowered to subpoena witnesses, to require their
attendance and giving of testimony before it, and to require the production of books,
papers and records in any proceeding before the commission or the division. No person
shall be excused from attending and testifying or from producing books, papers and
records before the commission or the division, or from obedience to the subpoena of the
said commission or division, whether such subpoena be signed or issued by one or
more of the members of the said commission, or the director of the division, in any
hearing, investigation or proceeding held by or before the said commission or division or
in any cause or proceeding in any court by or against the said commission or division,
relative to matters within the jurisdiction of said commission or division, on the ground or
for the reason that the testimony or evidence, documentary or otherwise, required of
him may tend to incriminate him or subject him to a penalty or forfeiture; provided that
nothing herein contained shall be construed as requiring any person to produce any
books, papers or records, or to testify in response to any inquiry, not pertinent to some
guestion lawfully before such commission or division or court for determination. No
natural person shall be subjected to criminal prosecution, or to any penalty or forfeiture
for or on account of any transaction, matter or thing concerning which he may be
required to testify, or produce evidence, documentary or otherwise before said
commission or division, or in obedience to its subpoena, or in any cause or proceeding,



provided, that no person testifying shall be exempted from prosecution and punishment
for perjury committed in so testifying.

History: Laws 1935, ch. 72, 8 6; 1941 Comp., § 69-207; Laws 1949, ch. 168, § 6; 1953
Comp., 8§ 65-3-7; Laws 1977, ch. 255, § 43.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 2 Am. Jur. 2d Administrative Law § 338
et seq.

73A C.J.S. Public Administrative Bodies and Procedure 8§ 131, 132.

70-2-9. Failure or refusal to comply with subpoena; refusal to
testify; body attachment; contempt.

In case of failure or refusal on the part of any person to comply with any subpoena
issued by said commission or any member thereof, or the director of the division or his
authorized representative, or on the refusal of any witness to testify or answer as to any
matters regarding which he may be lawfully interrogated, any district court in this state,
or any judge thereof, on application of said commission or division, may issue an
attachment for such person and compel him to comply with such subpoena and to
attend before the commission or division and produce such documents and give his
testimony upon such matters as may be lawfully required, and such court or judge shall
have the power to punish for contempt as in case of disobedience of a like subpoena
issued by or from such court, or a refusal to testify therein.

History: Laws 1935, ch. 72, 8 7; 1941 Comp., 8§ 69-208; Laws 1949, ch. 168, § 7; 1953
Comp., 8 65-3-8; Laws 1977, ch. 255, § 44.

ANNOTATIONS

Cross references. - For contempt of court, see 34-1-2 to 34-1-5 NMSA 1978.

70-2-10. Perjury; punishment.

If any person of whom an oath shall be required under the provisions of this act, or by
any rule, regulation or order of the commission or division, shall willfully swear falsely in
regard to any matter or thing respecting which such oath is required, or shall willfully
make any false report or affidavit required or authorized by the provisions of this act, or
by any rule, regulation or order of the commission or division, such person shall be
deemed quilty of perjury and shall be punished by imprisonment in the state penitentiary
for not more than five years nor less than six months.

History: Laws 1935, ch. 72, 8 8; 1941 Comp., 8§ 69-209; Laws 1949, ch. 168, § 8; 1953
Comp., 8 65-3-9; Laws 1977, ch. 255, § 45.



ANNOTATIONS

Meaning of "this act". - The term "this act," referred to in this section, means Laws
1935, ch. 72, 88 1 to 24, which appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15,
70-2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 NMSA 1978.

70-2-11. Power of commission and division to prevent waste and
protect correlative rights.

A. The division is hereby empowered, and it is its duty, to prevent waste prohibited by
this act and to protect correlative rights, as in this act provided. To that end, the division
is empowered to make and enforce rules, regulations and orders, and to do whatever
may be reasonably necessary to carry out the purpose of this act, whether or not
indicated or specified in any section hereof.

B. The commission shall have concurrent jurisdiction and authority with the division to
the extent necessary for the commission to perform its duties as required by law.

History: Laws 1935, ch. 72, 8 9; 1941 Comp., 8§ 69-210; Laws 1949, ch. 168, § 9; 1953
Comp., § 65-3-10; Laws 1977, ch. 255, § 46.

ANNOTATIONS

Meaning of "this act". - The term "this act," referred to in this section, means Laws
1935, ch. 72, 88 1 to 24, which appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15,
70-2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 NMSA 1978.

Authority based on power of prevention of waste. - The statutory authority of the
commission to pool property or to modify existing agreements relating to production
within a pool under either 70-2-17C or 70-2-17E NMSA 1978 must be predicated on
prevention of waste. Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963).

Commission has jurisdiction over matters related to conservation of oil and gas in New
Mexico, but the basis of its powers is founded on the duty to prevent waste and to
protect correlative rights, as set forth in this section. Continental Oil Co. v. OIl
Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Powers of proration and creation of spacing units remain intact. - The standards of
preventing waste and protecting correlative rights, as laid out in this section, are
sufficient to allow commission's power to prorate and create standard or nonstandard
spacing units to remain intact, and 70-2-18 NMSA 1978 is not an unlawful delegation of
legislative power. Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, 87 N.M. 286,
532 P.2d 582 (1975).

Prevention of waste by pooling. - Commission's finding that most efficient and orderly
development of the subject acreage could be accomplished by force pooling is not



equivalent to a finding that this pooling will prevent waste. Sims v. Mechem, 72 N.M.
186, 382 P.2d 183 (1963).

Former act to prohibit waste. - There was no delegation to the commission of power
to make law or determine what it shall be in the former Oil Conservation Act, but act
was, in effect, a prohibition against waste. 1951-52 Op. Att'y Gen. 5397.

Protection of correlative rights. - The prevention of waste is of paramount interest to
the legislature and protection of correlative rights is interrelated and inseparable from it.
The very definition of "correlative rights" emphasizes the term "without waste." However,
protection of correlative rights is a necessary adjunct to the prevention of waste.
Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Although subservient to prevention of waste and perhaps to practicalities of the
situation, protection of correlative rights must depend upon the commission's findings as
to extent and limitations of right. This the commission is required to do under legislative
mandate. Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809
(1962).

Property rights of natural gas owners. - The legislature has stated definitively the
elements contained in property right of natural gas owners. Such right is not absolute or
unconditional. It consists of merely (1) an opportunity to produce, (2) only insofar as it is
practicable to do so, (3) without waste, (4) a proportion, (5) insofar as it can be
practically determined and obtained without waste, (6) of gas in the pool. Continental Oil
Co. v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Authority held not exceeded. - When an oil well was located so that it could produce
oil from the top portion of the pool, thereby avoiding waste that would have occurred
unless the well was allowed, but the well was located so that it could effectively drain
the entire pool, and the oil conservation commission, charged with the protection of
correlative rights of the other lease owners in the pool, placed a production penalty on
the well to protect these rights, the commission did not exceed the broad statutory
authority granted by the Oil and Gas Act. Santa Fe Exploration Co. v. Oil Conservation
Comm'n, 114 N.M. 103, 835 P.2d 819 (1992).

Law reviews. - For comment on Continental Qil Co. v. Oil Conservation Comm'n, 70
N.M. 310, 373 P.2d 809 (1962), see 3 Nat. Resources J. 178 (1963).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 8§ 145 to
148, 157.

58 C.J.S. Mines and Minerals §8 229, 234.

70-2-12. Enumeration of powers.



A. Included in the power given to the oil conservation division of the energy, minerals
and natural resources department is the authority to collect data; to make investigations
and inspections; to examine properties, leases, papers, books and records; to examine,
check, test and gauge oil and gas wells, tanks, plants, refineries and all means and
modes of transportation and equipment; to hold hearings; to provide for the keeping of
records and the making of reports and for the checking of the accuracy of the records
and reports; to limit and prorate production of crude petroleum oil or natural gas or both
as provided in the Oil and Gas Act [this article]; to require either generally or in
particular areas certificates of clearance or tenders in connection with the transportation
of crude petroleum oil or natural gas or any products of either or both oil and products or
both natural gas and products.

B. Apart from any authority, express or implied, elsewhere given to or existing in the oll
conservation division by virtue of the Oil and Gas Act or the statutes of this state, the
division is authorized to make rules, regulations and orders for the purposes and with
respect to the subject matter stated in this subsection:

(1) to require dry or abandoned wells to be plugged in a way to confine the crude
petroleum oil, natural gas or water in the strata in which it is found and to prevent it from
escaping into other strata; the division shall require a cash or surety bond in a sum not
to exceed fifty thousand dollars ($50,000) conditioned for the performance of such
regulations;

(2) to prevent crude petroleum oil, natural gas or water from escaping from strata in
which it is found into other strata;

(3) to require reports showing locations of all oil or gas wells and for the filing of logs
and drilling records or reports;

(4) to prevent the drowning by water of any stratum or part thereof capable of producing
oil or gas or both oil and gas in paying quantities and to prevent the premature and
irregular encroachment of water or any other kind of water encroachment that reduces
or tends to reduce the total ultimate recovery of crude petroleum oil or gas or both oil
and gas from any pool,

(5) to prevent fires;

(6) to prevent "blow-ups" and "caving" in the sense that the conditions indicated by such
terms are generally understood in the oil and gas business;

(7) to require wells to be drilled, operated and produced in such manner as to prevent
injury to neighboring leases or properties;

(8) to identify the ownership of oil or gas producing leases, properties, wells, tanks,
refineries, pipelines, plants, structures and all transportation equipment and facilities;



(9) to require the operation of wells with efficient gas-oil ratios and to fix such ratios;
(20) to fix the spacing of wells;

(11) to determine whether a particular well or pool is a gas or oil well or a gas or oil pool,
as the case may be, and from time to time to classify and reclassify wells and pools
accordingly;

(12) to determine the limits of any pool producing crude petroleum oil or natural gas or
both and from time to time redetermine the limits;

(13) to regulate the methods and devices employed for storage in this state of oil or
natural gas or any product of either, including subsurface storage;

(14) to permit the injection of natural gas or of any other substance into any pool in this
state for the purpose of repressuring, cycling, pressure maintenance, secondary or any
other enhanced recovery operations;

(15) to regulate the disposition of water produced or used in connection with the drilling
for or producing of oil or gas or both and to direct surface or subsurface disposal of the
water in a manner that will afford reasonable protection against contamination of fresh
water supplies designated by the state engineer;

(16) to determine the limits of any area containing commercial potash deposits and from
time to time redetermine the limits;

(17) to regulate and, where necessary, prohibit drilling or producing operations for oil or
gas within any area containing commercial deposits of potash where the operations
would have the effect unduly to reduce the total quantity of the commercial deposits of
potash which may reasonably be recovered in commercial quantities or where the
operations would interfere unduly with the orderly commercial development of the
potash deposits;

(18) to spend the oil and gas reclamation fund and do all acts necessary and proper to
plug dry and abandoned oil and gas wells and to restore and remediate abandoned well
sites and associated production facilities in accordance with the provisions of the Oil
and Gas Act, the rules and regulations adopted under that act and the Procurement
Code, including disposing of salvageable equipment and material removed from oil and
gas wells being plugged by the state;

(19) to make well price category determinations pursuant to the provisions of the
Natural Gas Policy Act of 1978 or any successor act and, by regulation, to adopt fees
for such determinations, which fees shall not exceed twenty-five dollars ($25.00) per
filing. Such fees shall be credited to the account of the oil conservation division by the
state treasurer and may be expended as authorized by the legislature;



(20) to regulate the construction and operation of oil treating plants and to require the
posting of bonds for the reclamation of treating plant sites after cessation of operations;

(21) to regulate the disposition of nondomestic wastes resulting from the exploration,
development, production or storage of crude oil or natural gas to protect public health
and the environment; and

(22) to regulate the disposition of nondomestic wastes resulting from the oil field service
industry, the transportation of crude oil or natural gas, the treatment of natural gas or
the refinement of crude oil to protect public health and the environment, including
administering the Water Quality Act [Chapter 74, Article 6 NMSA 1978] as provided in
Subsection E of Section 74-6-4 NMSA 1978.

History: 1953 Comp., 8 65-3-11, enacted by Laws 1978, ch. 71, 8§ 1; 1986, ch. 76, 8 1;
1987, ch. 234, § 61; 1989, ch. 289, § 1; 1996, ch. 72, § 2.

ANNOTATIONS
Cross references. - For filing rules and regulations, see 14-4-3 NMSA 1978.

For public utilities commission's lack of power to regulate sale price at wellhead, see 62-
6-4 NMSA 1978.

Repeals and reenactments. - Laws 1978, ch. 71, 8§ 1, repealed 65-3-11, 1953 Comp.
(former 70-2-12 NMSA 1978), relating to enumeration of powers, and enacted a new
70-2-12 NMSA 1978.

The 1986 amendment, effective May 21, 1986, substituted "oil conservation division"
for "division" in Subsection A and in the introductory paragraph of Subsection B;
substituted "provided in the Oil and Gas Act" for "in this act provided" in Subsection A;
substituted "the Oil and Gas Act" for "this act" in the introductory paragraph of
Subsection B; substituted "cash or surety bond" for "corporate surety bond" in
Subsection B(1); added Subsection B(19), and made minor stylistic changes throughout
the section.

The 1987 amendment, effective July 1, 1987, in Subsection B(18), substituted
"Procurement Code" for "Public Purchases Act"; added Subsection B(20); and made
minor changes in language and punctuation throughout the section.

The 1989 amendment, effective June 16, 1989, added Subsections B(21) and B(22).

The 1996 amendment, inserted "of the energy, minerals and natural resources
department"” in the first sentence of Subsection A; and in Subsection B, substituted "that
reduces" for "which reduces" in Paragraph (4), and inserted "and to restore and
remediate abandoned well sites and associated production facilities" and "the rules and
regulations adopted under that act" in Paragraph (18). Laws 1996, ch. 72 contains no



effective date provision, but, pursuant to N.M. Const., art. IV, § 23, is effective May 15,
1996, 90 days after adjournment of the legislature. See Volume 14 NMSA 1978 for
"Adjournment Dates of Sessions of Legislature" table.

Procurement Code. - See 13-1-28 NMSA 1978 and notes thereto.

Natural Gas Policy Act. - The federal Natural Gas Policy Act of 1978, referred to in
Paragraph B(19), appears as 15 U.S.C. § 3301 et seq.

Powers pertaining to oil well fires. - The lawmakers intended commission not only to
seek fire prevention to conserve oil, but also to conserve other property and lives of
persons peculiarly subject to hazard of oil well fires. Continental Oil Co. v. Brack, 381
F.2d 682 (10th Cir. 1967).

The terms "spacing unit" and "proration unit" are not synonymous and
commission has power to fix spacing units without first creating proration units. Rutter &
Wilbanks Corp. v. Oil Conservation Comm'n, 87 N.M. 286, 532 P.2d 582 (1975).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 88 145 to
163.

58 C.J.S. Mines and Minerals 8§ 229 to 243.

70-2-13. Additional powers of commission or division; hearings
before examiner; hearings de novo.

In addition to the powers and authority, either express or implied, granted to the oil
conservation commission or division by virtue of the statutes of the state of New Mexico,
the division is hereby authorized and empowered in prescribing its rules of order or
procedure in connection with hearings or other proceedings before the division to
provide for the appointment of one or more examiners to be members of the staff of the
division to conduct hearings with respect to matters properly coming before the division
and to make reports and recommendations to the director of the division with respect
thereto. Any member of the commission or the director of the division or his authorized
representative may serve as an examiner as provided herein. The division shall
promulgate rules and regulations with regard to hearings to be conducted before
examiners, and the powers and duties of the examiners in any particular case may be
limited by order of the division to particular issues or to the performance of particular
acts. In the absence of any limiting order, an examiner appointed to hear any particular
case shall have the power to regulate all proceedings before him and to perform all acts
and take all measures necessary or proper for the efficient and orderly conduct of such
hearing, including the swearing of witnesses, receiving of testimony and exhibits offered
in evidence subject to such objections as may be imposed, and shall cause a complete
record of the proceeding to be made and transcribed and shall certify the same to the
director of the division for consideration together with the report of the examiner and his
recommendations in connection therewith. The director of the division shall base the



decision rendered in any matter or proceeding heard by an examiner upon the transcript
of testimony and record made by or under the supervision of the examiner in connection
with such proceeding, and such decision shall have the same force and effect as if the
hearing had been conducted before the director of the division. When any matter or
proceeding is referred to an examiner and a decision is rendered thereon, any party of
record adversely affected shall have the right to have the matter heard de novo before
the commission upon application filed with the division within thirty days from the time
any such decision is rendered.

History: 1953 Comp., 8 65-3-11.1, enacted by Laws 1955, ch. 235, § 1; 1961, ch. 62, §
1; 1977, ch. 255, § 48; 1981, ch. 63, § 1.

70-2-14. Bonding requirement.

A. Each person, firm, corporation or association who operates any oil, gas or service
well within the state shall, as a condition precedent to drilling or producing the well,
furnish a cash or surety bond to the oil conservation division running to the benefit of the
state and conditioned that the well be plugged and abandoned in compliance with the
rules and regulations of the oil conservation division. The oil conservation division shall
establish categories of bonds after notice and hearing. Such categories shall include a
blanket plugging bond in an amount not to exceed fifty thousand dollars ($50,000) and
one-well plugging bonds in amounts determined sufficient to reasonably pay the cost of
plugging the wells covered by each bond. In establishing categories of bonds, the oll
conservation division shall consider the depth of the well involved, the length of time
since the well was produced, the cost of plugging similar wells and such other factors as
the oil conservation division deems relevant. In addition to the blanket plugging bond,
the oil conservation division may require a one-well bond on any well that has been held
in a temporarily abandoned status for more than two years. All bonds shall remain in
force and effect until released by the oil conservation division. The oil conservation
division shall release a bond when it is satisfied the conditions of the bond have been
fully performed.

B. If any of the requirements of the Oil and Gas Act [this article] or the rules and
regulations promulgated pursuant to that act have not been complied with, the oil
conservation division, after notice and hearing, may order any well plugged and
abandoned by the operator or surety or both in accordance with division rules and
regulations. If the order is not complied with in the time period set out in the order, the
bond shall be forfeited.

C. When any bond is forfeited pursuant to the provisions of the Oil and Gas Act or rules
and regulations promulgated pursuant to that act, the director of the oil conservation
division shall give notice to the attorney general who shall collect the forfeiture without
delay.

D. All forfeitures shall be deposited in the state treasury in the oil and gas reclamation
fund.



E. When the bond proves insufficient to cover the cost of plugging oil and gas wells on
land other than federal land and funds must be expended from the oil and gas
reclamation fund to meet the additional expenses, the oil conservation division is
authorized to bring suit against the operator in the district court of the county in which
the well is located for indemnification for all costs incurred by the oil conservation
division in plugging the well. All funds collected pursuant to a judgment in a suit for
indemnification brought under the provisions of this section shall be deposited in the oil
and gas reclamation fund.

History: 1953 Comp., 8 65-3-11.2, enacted by Laws 1977, ch. 237, § 3; 1978, ch. 117,
8 1; 1986, ch. 76, § 2.

ANNOTATIONS

The 1986 amendment substituted "cash or surety bond" for "surety bond" in the first
sentence and "bonds" for "surety bonds" in the second sentence of Subsection A;
substituted "oil conservation division” for "division” in the first sentence of Subsection B;
substituted "bond" for "surety bond" in the second sentence of Subsection B and near
the beginning of the first sentence of Subsection E; inserted "of the oil conservation
division" following "director” in Subsection C; and made minor stylistic changes
throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 58 C.J.S. Mines and Minerals 8§ 230.

70-2-15. Allocation of allowable production among fields when
division limits total amount of production.

Whenever, to prevent waste, the division limits the total amount of crude petroleum oil
to be produced in this state, it shall allocate or distribute the allowable productions
among the fields of the state. Such allocation or distribution among the fields of the
state shall be made on a reasonable basis, giving, if reasonable under all
circumstances, to each pool with small wells of settled production, an allowable
production which will prevent a general premature abandonment of the wells in the field.

History: Laws 1935, ch. 72, § 11; 1941 Comp., § 69-212; Laws 1949, ch. 168, § 11;
1953 Comp., 8§ 65-3-12; Laws 1977, ch. 255, § 49.

ANNOTATIONS

Law reviews. - For comment on geothermal energy and water law, see 19 Nat.
Resources J. 445 (1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 8§ 161, 164
to 173.



Validity of compulsory pooling or unitization statute or ordinance requiring owners or
lessees of oil and gas lands to develop their holdings as a single drilling unit and the
like, 37 A.L.R.2d 434.

58 C.J.S. Mines and Minerals § 240.

70-2-16. Allocation of allowable production in field or pool.

A. Whenever, to prevent waste, the total allowable production of crude petroleum oil for
any field or pool in the state is fixed by the oil conservation division in an amount less
than that which the field or pool could produce if no restriction were imposed, the
division shall prorate or distribute the allowable production among the producers in the
field or pool upon a reasonable basis and recognizing correlative rights.

B. Crude petroleum oil produced within the allowable as fixed by the oil conservation
division shall herein be referred to as "legal oil" and crude petroleum oil produced in
excess of the allowable shall be "illegal oil".

C. Whenever, to prevent waste, the total allowable natural gas production from gas
wells producing from any pool in this state is fixed by the oil conservation division in an
amount less than that which the pool could produce if no restrictions were imposed, the
division shall allocate the allowable production among the gas wells in the pool
delivering to a gas transportation facility upon a reasonable basis and recognizing
correlative rights and shall include in the proration schedule of the pool any well which it
finds is being unreasonably discriminated against through denial of access to a gas
transportation facility which is reasonably capable of handling the type of gas produced
by that well. In protecting correlative rights, the division may give equitable
consideration to acreage, pressure, open flow, porosity, permeability, deliverability and
quality of the gas and to such other pertinent factors as may from time to time exist and,
insofar as is practicable, shall prevent drainage between producing tracts in a pool
which is not equalized by counter-drainage. In allocating production pursuant to the
provisions of this subsection, the division shall fix proration periods of not less than six
months. It shall, upon notice and hearing, determine reasonable market demand and
make allocations of production during each proration period. Insofar as is feasible and
practicable, gas wells having an allowable in a pool shall be regularly produced in
proportion to their allowables in effect for the current proration period. Without approval
of the division or one of its duly authorized agents, no natural gas well or pool shall be
allowed to produce natural gas in excess of the allowable assigned to such source
during any proration period; provided that during an emergency affecting a gas
transportation facility, a gas well or pool having high deliverability into the facility under
prevailing conditions may produce and deliver in excess of its allowable for the period of
emergency, not exceeding ten days, without penalty. The division may order
subsequent changes in allowables for wells and pools to make fair and reasonable
adjustment for overage resulting from the emergency. The provisions of this subsection
shall not apply to any wells or pools used for storage and withdrawal from storage of



natural gas originally produced not in violation of the Oil and Gas Act [this article] or the
rules, regulations or orders of the division.

D. In fixing the allowable of a pool under Subsection C of this section, the oil
conservation division shall consider nominations of purchasers but shall not be bound
thereby and shall fix pool allowables to prevent unreasonable discrimination between
pools served by the same gas transportation facility by a purchaser purchasing in more
than one pool.

E. Natural gas produced from gas wells within the allowable as determined as provided
in Subsection C of this section shall be referred to in the Oil and Gas Act as "legal gas"
and natural gas produced in excess of the allowable shall be referred to as "illegal gas".

History: Laws 1935, ch. 72, § 12; 1941 Comp., § 69-213; Laws 1949, ch. 168, § 12;
1953 Comp., § 65-3-13; Laws 1977, ch. 255, § 50; 1985, ch. 6, § 1.

ANNOTATIONS
Cross references. - For duties of oil conservation division, see 70-2-6 NMSA 1978.

New proration formula to be based on recoverable gas. - Lacking a finding that a
new gas proration formula is based on amounts of recoverable gas in pool and under
tracts, insofar as these amounts can be practically determined and obtained without
waste, a supposedly valid order in current use cannot be replaced. Such findings are
necessary requisites to validity of the order, for it is upon them that the very power of
the commission to act depends. Continental Oil Co. v. Oil Conservation Comm'n, 70
N.M. 310, 373 P.2d 809 (1962).

Findings required before correlative rights ascertained. - In order to protect
correlative rights, it is incumbent upon commission to determine, "so far as it is practical
to do so," certain foundationary matters, without which correlative rights of various
owners cannot be ascertained. Therefore, the commission, by "basic conclusions of
fact" (or what might be termed "findings"), must determine, insofar as practicable: (1)
amount of recoverable gas under each producer's tract; (2) total amount of recoverable
gas in the pool; (3) proportion that (1) bears to (2); and (4) what portion of arrived at
proportion can be recovered without waste. That extent of correlative rights must first be
determined before commission can act to protect them is manifest. Continental Oil Co.
v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Relationship between prevention of waste and protection of correlative rights. -
Prevention of waste is of paramount interest to legislature and protection of correlative
rights is interrelated and inseparable from it. The very definition of "correlative rights"
emphasizes term "without waste." However, protection of correlative rights is necessary
adjunct to prevention of waste. Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M.
310, 373 P.2d 809 (1962).



Production must be limited to the allowable even if market demand exceeds that
amount, since the setting of allowables was made necessary in order to prevent waste.
Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

When Subsection C of this section and 70-2-19E NMSA 1978 are read together, one
fact is evident: even after a pool is prorated, market demand must be determined, since,
if allowable production from the pool exceeds market demand, waste would result if
allowable is produced. Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310,
373 P.2d 809 (1962).

Commission to prevent drainage between producing tracts. - In addition to making
findings to protect correlative rights, commission, "insofar as is practicable, shall prevent
drainage between producing tracts in a pool which is not equalized by counter-
drainage," under the provisions of Subsection C of this section. Continental Oil Co. v.
Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Property rights of natural gas owners. - The legislature has stated definitively the
elements contained in property right of natural gas owners. Such right is not absolute or
unconditional. It consists of merely (1) an opportunity to produce, (2) only insofar as it is
practicable to do so, (3) without waste, (4) a proportion, (5) insofar as it can be
practically determined and obtained without waste, (6) of gas in the pool. Continental Oil
Co. v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962).

Keeping of false records as actionable offense. - The Connally Hot Oil Act (15
U.S.C. 8§ 715 et seq.) applies only to states which have in effect proration statutes for
the purpose of preventing waste of oil and gas resources, encouraging conservation of
oil and gas deposits, etc., and New Mexico is among those states which has enacted a
valid comprehensive oil conservation law; since Connally Act applies to this state,
keeping of false records, though not in violation of any New Mexico proration order,
constitutes an actionable offense under Connally Act. Humble Oil & Ref. Co. v. United
States, 198 F.2d 753 (10th Cir.), cert. denied, 344 U.S. 909, 73 S. Ct. 328, 97 L. Ed.
701 (1952).

Law reviews. - For comment on Continental Qil Co. v. Oil Conservation Comm'n, 70
N.M. 310, 373 P.2d 809 (1962), see 3 Nat. Resources J. 178 (1963).

For article, "State Conservation Regulation and the Proposed R-199," see 6 Nat.
Resources J. 223 (1966).

For comment on geothermal energy and water law, see 19 Nat. Resources J. 445
(1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 38 Am. Jur. 2d Gas and Oil 8§ 161, 164.

Rights and obligations, with respect to adjoining landowners, arising out of secondary
recovery of gas, oil, and other fluid minerals, 19 A.L.R.4th 1182.



58 C.J.S. Mines and Minerals § 240.

70-2-17. Equitable allocation of allowable production; pooling;
spacing.

A. The rules, regulations or orders of the division shall, so far as it is practicable to do
so, afford to the owner of each property in a pool the opportunity to produce his just and
equitable share of the oil or gas, or both, in the pool, being an amount, so far as can be
practically determined, and so far as such can be practicably obtained without waste,
substantially in the proportion that the quantity of the recoverable oil or gas, or both,
under such property bears to the total recoverable oil or gas, or both, in the pool, and for
this purpose to use his just and equitable share of the reservoir energy.

B. The division may establish a proration unit for each pool, such being the area that
can be efficiently and economically drained and developed by one well, and in so doing
the division shall consider the economic loss caused by the drilling of unnecessary
wells, the protection of correlative rights, including those of royalty owners, the
prevention of waste, the avoidance of the augmentation of risks arising from the drilling
of an excessive number of wells, and the prevention of reduced recovery which might
result from the drilling of too few wells.

C. When two or more separately owned tracts of land are embraced within a spacing or
proration unit, or where there are owners of royalty interests or undivided interests in oil
and gas minerals which are separately owned or any combination thereof, embraced
within such spacing or proration unit, the owner or owners thereof may validly pool their
interests and develop their lands as a unit. Where, however, such owner or owners
have not agreed to pool their interests, and where one such separate owner, or owners,
who has the right to drill has drilled or proposes to drill a well on said unit to a common
source of supply, the division, to avoid the drilling of unnecessary wells or to protect
correlative rights, or to prevent waste, shall pool all or any part of such lands or interests
or both in the spacing or proration unit as a unit.

All orders effecting such pooling shall be made after notice and hearing, and shall be
upon such terms and conditions as are just and reasonable and will afford to the owner
or owners of each tract or interest in the unit the opportunity to recover or receive
without unnecessary expense his just and fair share of the oil or gas, or both. Each
order shall describe the lands included in the unit designated thereby, identify the pool
or pools to which it applies and designate an operator for the unit. All operations for the
pooled oil or gas, or both, which are conducted on any portion of the unit shall be
deemed for all purposes to have been conducted upon each tract within the unit by the
owner or owners of such tract. For the purpose of determining the portions of production
owned by the persons owning interests in the pooled oil or gas, or both, such production
shall be allocated to the respective tracts within the unit in the proportion that the
number of surface acres included within each tract bears to the number of surface acres
included in the entire unit. The portion of the production allocated to the owner or
owners of each tract or interest included in a well spacing or proration unit formed by a



pooling order shall, when produced, be considered as if produced from the separately
owned tract or interest by a well drilled thereon. Such pooling order of the division shall
make definite provision as to any owner, or owners, who elects not to pay his
proportionate share in advance for the prorata reimbursement solely out of production to
the parties advancing the costs of the development and operation, which shall be limited
to the actual expenditures required for such purpose not in excess of what are
reasonable, but which shall include a reasonable charge for supervision and may
include a charge for the risk involved in the drilling of such well, which charge for risk
shall not exceed two hundred percent of the nonconsenting working interest owner's or
owners' prorata share of the cost of drilling and completing the well.

In the event of any dispute relative to such costs, the division shall determine the proper
costs after due notice to interested parties and a hearing thereon. The division is
specifically authorized to provide that the owner or owners drilling, or paying for the
drilling, or for the operation of a well for the benefit of all shall be entitled to all
production from such well which would be received by the owner, or owners, for whose
benefit the well was drilled or operated, after payment of royalty as provided in the
lease, if any, applicable to each tract or interest, and obligations payable out of
production, until the owner or owners drilling or operating the well or both have been
paid the amount due under the terms of the pooling order or order settling such dispute.
No part of the production or proceeds accruing to any owner or owners of a separate
interest in such unit shall be applied toward the payment of any cost properly
chargeable to any other interest in said unit.

If the interest of any owner or owners of any unleased mineral interest is pooled by
virtue of this act, seven-eighths of such interest shall be considered as a working
interest and one-eighth shall be considered a royalty interest, and he shall in all events
be paid one-eighth of all production from the unit and creditable to his interest.

D. Minimum allowable for some wells may be advisable from time to time, especially
with respect to wells already drilled when this act takes effect, to the end that the
production will repay reasonable lifting cost and thus prevent premature abandonment
and resulting waste.

E. Whenever it appears that the owners in any pool have agreed upon a plan for the
spacing of wells, or upon a plan or method of distribution of any allowable fixed by the
division for the pool, or upon any other plan for the development or operation of such
pool, which plan, in the judgment of the division, has the effect of preventing waste as
prohibited by this act and is fair to the royalty owners in such pool, then such plan shall
be adopted by the division with respect to such pool; however, the division, upon
hearing and after notice, may subsequently modify any such plan t