CHAPTER 55
Uniform Commercial Code

ARTICLE 1
General Provisions

ANNOTATIONS

Compiler's notes. — Laws 1961, ch. 96 enacted New Mexico's version of the Uniform
Commercial Code. The 1972 revision of the code, which revised primarily Article 9, was
adopted by Laws 1985, ch. 193, effective January 1, 1986. The 1977 revision of the
code, which revised primarily Article 8, was adopted by Laws 1987, ch. 248, effective
June 19, 1987. The 1987 and 1989 additions of Articles 2A and 4A, respectively, and
the 1990 revisions of Articles 3 and 4, were adopted by Laws 1992, Chapter 114.
Citations within the official commentary may be found within this compilation by
prefacing the section number given with Chapter 55.

PART 1
SHORT TITLE, CONSTRUCTION, APPLICATION AND
SUBJECT MATTER OF THE ACT

55-1-101. Short titles.

(a) Chapter 55 NMSA 1978 shall be known and may be cited as the "Uniform
Commercial Code"; and

(b) Chapter 55, Article 1 NMSA 1978 shall be known and may be cited as the
"Uniform Commercial Code-General Provision”.

History: 1953 Comp., 8 50A-1-101, enacted by Laws 1961, ch. 96, § 1-101; 1992, ch.
114, 8 1; 2005, ch. 144, 8§ 1.

ANNOTATIONS
OFFICIAL COMMENTS

Each article of the code (except this article and Article 10) may also be cited by its own
short title. See Sections 2-101, 3-101, 4-101, 5-101, 6-101, 7-101, 8-101 and 9-101.

The 2005 amendment, effective January 1, 2006, added Subsection (b) to define the
"Uniform Commercial Code-General Provisions".



The 1992 amendment, effective July 1, 1992, substituted "Chapter 55 NMSA 1978" for
"This act" and inserted "the".

Purpose of comments is to explain provisions of the code itself, in effect to promote
uniformity of interpretation. Burchett v. Allied Concord Fin. Corp., 74 N.M. 575, 396 P.2d
186 (1964).

Comments deemed persuasive. — Official comments appearing as part of the
Uniform Commercial Code are not direct authority for construction to be placed upon a
section of the code, nevertheless they are persuasive and represent the opinion of the
National Conference of Commissioners on Uniform State Laws and the American Law
Institute. Burchett v. Allied Concord Fin. Corp., 74 N.M. 575, 396 P.2d 186 (1964).

The court recognizes official comments to the code as persuasive, but not controlling,
authority. First State Bank v. Clark, 91 N.M. 117, 570 P.2d 1144 (1977).

Law reviews. — For article, "New Mexico's Uniform Commercial Code: Who Is the
Beneficiary of the Stop Payment Provisions of Article 4?" see 4 Nat. Resources J. 69
(1964).

For article, "Special Property Under the Uniform Commercial Code: A New Concept in
Sales," see 4 Nat. Resources J. 98 (1964).

For article, "Fixtures and the Uniform Commercial Code in New Mexico," see 4 Nat.
Resources J. 109 (1964).

Graham v. Stoneham, 73 N.M. 382, 388 P.2d 389 (1963), commented on in 4 Nat.
Resources J. 175 (1964).

For note, "New Mexico's Uniform Commercial Code: Presentment Warranties and the
Myth of the 'Shelter Provision' " see 4 Nat. Resources J. 398 (1964).

For comment, "Assignments - Maker's Defenses Cut Off - Uniform Commercial Code §
9-206," see 5 Nat. Resources J. 408 (1965).

For article, "The Warehouseman vs. the Secured Party: Who Prevails When the
Warehouseman's Lien Covers Goods Subject to a Security Interest?" see 8 Nat.
Resources J. 331 (1968).

Loucks v. Albuguerque Nat'l Bank, 76 N.M. 735, 418 P.2d 191 (1966), commented on in
8 Nat. Resources J. 169 (1968).

For comment, "Commercial Law - Uniform Commercial Code - Sale of Goods," see 8
Nat. Resources J. 176 (1968).



For note, "Fixtures, Security Interests and Filing: Problems of Title Examination in New
Mexico," see 8 Nat. Resources J. 513 (1968).

Strevell-Paterson Fin. Co. v. May, 77 N.M. 331, 422 P.2d 366 (1967), commented on in
8 Nat. Resources J. 713 (1968).

For comment, "The Miller Act in New Mexico - Materialman's Right to Recover on
Prime's Surety Bond in Public Works Contracts - Notice as Condition Precedent to
Action,” see 9 Nat. Resources J. 295 (1969).

For comment, "New Mexico's Uniform Commercial Code in Oil and Gas Transactions,"
see 10 Nat. Resources J. 361 (1970).

For article, "Survey of New Mexico Law, 1982-83: Commercial Law," see 14 N.M.L.
Rev. 45 (1984).

For article, "Lender Recourse in Indian Country: A Navajo Case Study," see 21 N.M.L.
Rev. 275 (1991).

For survey of 1990-91 commercial law, see 22 N.M.L. Rev. 661 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes § 42; 67
Am. Jur. 2d Sales 8§ 1 et seq.; 68A Am. Jur. 2d Secured Transactions 8 163 et seq.

Excessiveness or inadequacy of attorney's fees in matters involving commercial and
general business activities, 23 A.L.R.5th 241.

82 C.J.S. Statutes § 221.

55-1-102. Scope of article.

Chapter 55, Article 1 NMSA 1978 applies to a transaction to the extent that it is
governed by another article of the Uniform Commercial Code.

History: Laws 2005, ch. 144, § 2.
ANNOTATIONS
OFFICIAL COMMENTS
Prior uniform statutory provision. Section 74, Uniform Sales Act; Section 57, Uniform
Warehouse Receipts Act; Section 52, Uniform Bills of Lading Act; Section 19, Uniform

Stock Transfer Act and Section 18, Uniform Trust Receipts Act.

Changes. Rephrased and new material added.



Purposes of changes. — 1. Subsections (1) and (2) are intended to make it clear that:

This act is drawn to provide flexibility so that, since it is intended to be a semi-
permanent piece of legislation, it will provide its own machinery for expansion of
commercial practices. It is intended to make it possible for the law embodied in this act
to be developed by the courts in the light of unforeseen and new circumstances and
practices. However, the proper construction of the act requires that its interpretation and
application be limited to its reason.

Courts have been careful to keep broad acts from being hampered in their effects by
later acts of limited scope. Pacific Wool Growers v. Draper & Co., 158 Or. 1, 73 P.2d
1391 (1937), and compare Section 1-104. They have recognized the policies embodied
in an act as applicable in reason to subject-matter which was not expressly included in
the language of the act, Commercial Nat. Bank of New Orleans v. Canal-Louisiana
Bank & Trust Co., 239 U.S. 520, 36 S. Ct. 194, 60 L. Ed. 417 (1916) (bona fide
purchase policy of Uniform Warehouse Receipts Act extended to case not covered but
of equivalent nature). They have done the same where reason and policy so required,
even where the subject matter had been intentionally excluded from the act in general.
Agar v. Orda, 264 N.Y. 248, 190 N.E. 479 (1934) (Uniform Sales Act change in seller's
remedies applied to contract for sale of choses in action even though the general
coverage of that act was intentionally limited to goods "other than things in action.")
They have implemented a statutory policy with liberal and useful remedies not provided
in the statutory text. They have disregarded a statutory limitation of remedy where the
reason of the limitation did not apply. Fiterman v. J. N. Johnson & Co., 156 Minn. 201,
194 N.W. 399 (1923) (requirement of return of the goods as a condition to rescission for
breach of warranty; also, partial rescission allowed). Nothing in this act stands in the
way of the continuance of such action by the courts.

The act should be construed in accordance with its underlying purposes and policies.
The text of each section should be read in the light of the purpose and policy of the rule
or principle in question, as also of the act as a whole, and the application of the
language should be construed narrowly or broadly, as the case may be, in conformity
with the purposes and policies involved.

2. Subsection (3) states affirmatively at the outset that freedom of contract is a principle
of the code: "the effect" of its provisions may be varied by "agreement.” The meaning of
the statute itself must be found in its text, including its definitions, and in appropriate
extrinsic aids; it cannot be varied by agreement. But the code seeks to avoid the type of
interference with evolutionary growth found in Manhattan Co. v. Morgan, 242 N.Y. 38,
150 N.E. 594 (1926). Thus private parties cannot make an instrument negotiable within
the meaning of Article 3 except as provided in Section 3-104; nor can they change the
meaning of such terms as "bona fide purchaser," "holder in due course," or "due
negotiation," as used in this act. But an agreement can change the legal consequences
which would otherwise flow from the provisions of the act. "Agreement" here includes
the effect given to course of dealing, usage of trade and course of performance by
Sections 1-201, 1-205 and 2-208; the effect of an agreement on the rights of third



parties is left to specific provisions of this act and to supplementary principles applicable
under the next section. The rights of third parties under Section 9-301 when a security
interest is unperfected, for example, cannot be destroyed by a clause in the security
agreement.

This principle of freedom of contract is subject to specific exceptions found elsewhere in
the act and to the general exception stated here. The specific exceptions vary in
explicitness: the statute of frauds found in Section 2-201, for example, does not
explicitly preclude oral waiver of the requirement of a writing, but a fair reading denies
enforcement to such a waiver as part of the "contract” made unenforceable; Section 9-
501(3), on the other hand, is quite explicit. Under the exception for "the obligations of
good faith, diligence, reasonableness and care prescribed by this act,” provisions of the
act prescribing such obligations are not to be disclaimed. However, the section also
recognizes the prevailing practice of having agreements set forth standards by which
due diligence is measured and explicitly provides that, in the absence of a showing that
the standards manifestly are unreasonable, the agreement controls. In this connection,
Section 1-205 incorporating into the agreement prior course of dealing and usages of
trade is of particular importance.

3. Subsection (4) is intended to make it clear that, as a matter of drafting, words such as
"unless otherwise agreed" have been used to avoid controversy as to whether the
subject matter of a particular section does or does not fall within the exceptions to
Subsection (3), but absence of such words contains no negative implication since under
Subsection (3) the general and residual rule is that the effect of all provisions of the act
may be varied by agreement.

4. Subsection (5) is modelled on 1 U.S.C. Section 1 and New York General
Construction Law Sections 22 and 35.

Laws 2005, ch. 144, § 2, effective January 1, 2006, repeals 55-1-102 NMSA 1978, as
enacted by Laws 1961, ch. 96, 8§ 1-102, relating to rules of construction and variation by
agreement, and enacts a new 55-1-102 NMSA 1978 set forth above. Former 55-1-102
NMSA 1978 is now part of Subsection A of 55-1-103 NMSA 1978. For provisions of
former 55-1-102 NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of
Law.

Compiler's notes. — Laws 1961, ch. 96, § 10-105, directs the compiler to retain article,
part, section and subsection designations, headings, numbers, indentations and layout
as used in Articles 1 to 9 of this act.

For current law governing variation by agreement, see 55-1-302 NMSA 1978

Law reviews. — For article, "Fixtures and the Uniform Commercial Code in New
Mexico," see 4 Nat. Resources J. 109 (1964).



For comment, "Commercial Law - Uniform Commercial Code - Sale of Goods," see 8
Nat. Resources J. 176 (1968).

Clovis Nat'l| Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967), commented on in 8
Nat. Resources J. 183 (1968).

For article, "Essential Attributes of Commercial Paper - Part I," see 1 N.M. L. Rev. 479
(1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8§ 51;
68A Am. Jur. 2d Secured Transactions § 358 et seq.

Sufficiency of description of collateral in financing statement under U.C.C. 88 9-110 and
9-402, 100 A.L.R.3d 10.

Sufficiency of secured party's signature on financing statement or security agreement
under U.C.C. § 9-402, 100 A.L.R.3d 390.

Sufficiency of description of collateral in security agreement under U.C.C. 88 9-110 and
9-203, 100 A.L.R.3d 940.

31 C.J.S. Estoppel 88 55, 57, 98; 82 C.J.S. Statutes § 315.

55-1-103. Construction of Uniform Commercial Code to promote its
purposes and policies; applicability of supplemental principles of
law.

(a) The Uniform Commercial Code must be liberally construed and applied to
promote its underlying purposes and policies, which are:

(1) to simplify, clarify and modernize the law governing commercial
transactions;

(2)  to permit the continued expansion of commercial practices through
custom, usage and agreement of the parties; and

(3) to make uniform the law among the various jurisdictions.

(b) Unless displaced by the particular provisions of the Uniform Commercial Code,
the principles of law and equity, including the law merchant and the law relative to
capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress,
coercion, mistake, bankruptcy and other validating or invalidating cause, supplement its
provisions.

History: 1953 Comp., 8 50A-1-103, enacted by Laws 1961, ch. 96, § 1-1032; 1978
Comp.; Laws 2005, ch. 143, 8§ 3.



ANNOTATIONS
OFFICIAL COMMENTS

Prior uniform statutory provision. Sections 2 and 73, Uniform Sales Act; Section 196,
Uniform Negotiable Instruments Act; Section 56, Uniform Warehouse Receipts Act;
Section 51, Uniform Bills of Lading Act; Section 18, Uniform Stock Transfer Act and
Section 17, Uniform Trust Receipts Act.

Changes. Rephrased, the reference to "estoppel” and "validating" being new.

Purposes of changes. — 1. While this section indicates the continued applicability to
commercial contracts of all supplemental bodies of law except insofar as they are
explicitly displaced by this act, the principle has been stated in more detail and the
phrasing enlarged to make it clear that the "validating", as well as the "invalidating"
causes referred to in the prior uniform statutory provisions, are included here.
"Validating" as used here in conjunction with "invalidating" is not intended as a narrow
word confined to original validation, but extends to cover any factor which at any time or
in any manner renders or helps to render valid any right or transaction.

2. The general law of capacity is continued by express mention to make clear that
Section 2 of the old Uniform Sales Act (omitted in this act as stating no matter not
contained in the general law) is also consolidated in the present section. Hence, where
a statute limits the capacity of a non-complying corporation to sue, this is equally
applicable to contracts of sale to which such corporation is a party.

3. The listing given in this section is merely illustrative; no listing could be exhaustive.
Nor is the fact that in some sections particular circumstances have led to express
reference to other fields of law intended at any time to suggest the negation of the
general application of the principles of this section.

Laws 2005, ch. 144, § 3, effective January 1, 2006, repeals 55-1-103 NMSA 1978, as
enacted by Laws 1961, ch. 96, § 1-103, and enacts a new 55-1-103 NMSA 1978.
Subsection (b) is almost identical to 55-1-103 NMSA 1978. Pursuant to 12-2A-14 NMSA
1978, this section is shown as amended.

The 2005 amendment, effective January 1, 2006, inserts a new Subsection (a) which
includes the substance of former 55-1-102 NMSA 1978.

Variant meanings of "commercial paper". — "Commercial paper" in former Section
58-13-2H NMSA 1978 did not have a meaning identical to "commercial paper" under
New Mexico's UCC; although a document might have been commercial paper under
both acts, the purposes of the two acts were not the same. State v. Sheets, 94 N.M.
356, 610 P.2d 760 (Ct. App.), cert. denied, 94 N.M. 675, 615 P.2d 992 (1980).



Reasonableness of guaranty contracts. — Guaranty contracts according to which the
creditor bank was not, as a prerequisite to the guarantors' liability, obliged to take any
security, although it had a right to do so, no provision of which required the bank to
perfect security taken or otherwise to deal with it in any particular way, and under which
the guarantors waived their rights to subrogation and waived and released any claims to
the security and to "any benefit of, and any right to participate in any security now or
hereafter held by bank," while the bank was given the right to "waive and release" the
security at any time without the waiver or release affecting the guarantors' obligation to
pay, are not inherently unreasonable. Am. Bank of Commerce v. Covolo, 88 N.M. 405,
540 P.2d 1294 (1975).

Interpretation of reasonableness by court. — Since former 50A-3-606, 1953 Comp.
allowed a surety to waive his defenses and this section allowed parties by agreement to
determine the standards by which performance of their good faith obligations could be
measured, a court could then interpret the provisions of the guaranty agreement to
determine whether the guarantors should be relieved of liability under the general law of
suretyship. Am. Bank of Commerce v. Covolo, 88 N.M. 405, 540 P.2d 1294 (1975).

Applicability of former law. — It is evident that provisions of the code are not
applicable as to transactions completed or entered into before the effective date of the
code, but those transactions are governed by provisions of the former law even though
repealed or amended by the code. 1961-62 Op. Att'y Gen. No. 62-12.

Preservation of common-law principles. — This section does not preserve common-
law principles in area thoroughly covered by UCC simply because they are not
expressly excluded. Rutherford v. Darwin, 95 N.M. 340, 622 P.2d 245 (Ct. App. 1980),
cert. quashed sub nom., 95 N.M. 426, 622 P.2d 1046 (1981).

Under applicable equitable estoppel principles, the party estopped must know or
have knowledge imputed to it of concealed material facts at the time of concealment;
and the party asserting estoppel must not know the truth of the facts but must rely on
the other's conduct to its detriment. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M. 660, 662
P.2d 661 (Ct. App.), cert. denied, 99 N.M. 644, 662 P.2d 645 (1983).

Applicability of pre-UCC contract law. — Under the Uniform Commercial Code, to the
extent that the contract does not expressly regulate any matter relating to the exercise
of such powers as options to purchase, the continuing pre-code contract law will supply
the answer. Cranetex, Inc. v. Mountain Dev. Corp., 106 N.M. 5, 738 P.2d 123 (1987).

Action for conversion. — An action for conversion is not foreclosed where a plaintiff
also sues under Section 55-8-401 NMSA 1978, relating to the duty of an issurer of a
security to register transfer, pledge or release. Broadcort Capital Corp. v. Summa Med.
Corp., 972 F.2d 1183 (10th Cir. 1992).

Restitution. — A seller, who breached the contract by delivering nonconforming goods
to the buyer, could nonetheless assert a claim of restitution against the buyer when the



buyer used the goods to its benefit even though it may have rejected the goods. Credit
Inst. v. Veterinary Nutrition Corp., 2003-NMCA-010, 133 N.M. 248, 62 P.3d 339.

Statute of frauds has no application where there has been a full and complete
performance of the contract by one of the contracting parties, and the party so
performing may sue on the contract in a court of law, particularly where the agreement
has been completely performed as to the part thereof which comes within the provisions
of the statute, and the part remaining to be performed is merely the payment of money.
Boggs v. Anderson, 72 N.M. 136, 381 P.2d 419 (1963).

Law reviews. — For article, "New Mexico's Uniform Commercial Code: Who Is the
Beneficiary of the Stop Payment Provisions of Article 4?" see 4 Nat. Resources J. 69
(1964).

For note, "New Mexico's Uniform Commercial Code: Presentment Warranties and the
Myth of the 'Shelter Provision' " see 4 Nat. Resources J. 398 (1964).

For article, "The Warehouseman vs. the Secured Party: Who Prevails When the
Warehouseman's Lien Covers Goods Subject to a Security Interest?" see 8 Nat.
Resources J. 331 (1968).

Clovis Nat'l| Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967), commented on in 8
Nat. Resources J. 183 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 88 45,
382; 15A Am. Jur. 2d Commercial Code 8§88 15, 68, 75; 17A Am. Jur. 2d Contracts 88§
23, 24.

Liability of parent for dental services to minor child, 7 A.L.R. 1070.

Civil liability of father for necessaries furnished to child taken from home by mother, 32
A.L.R. 1466.

Damages of infant on rescission of exchange of goods, 52 A.L.R.2d 1114.

82 C.J.S. Statutes 8§ 363, 364.
55-1-104. Construction against implicit repeal.

The Uniform Commercial Code being a general act intended as a unified coverage
of its subject matter, no part of it shall be deemed to be impliedly repealed by
subsequent legislation if such construction can reasonably be avoided.

History: 1953 Comp., 8 50A-1-104, enacted by Laws 1961, ch. 96, § 1-104; 2005, ch.
144, 8 4,



ANNOTATIONS
OFFICIAL COMMENTS
Prior uniform statutory provision. None.

Purposes. — To express the policy that no act which bears evidence of carefully
considered permanent regulative intention should lightly be regarded as impliedly
repealed by subsequent legislation. This act, carefully integrated and intended as a
uniform codification of permanent character covering an entire "field" of law, is to be
regarded as particularly resistant to implied repeal. See Pacific Wool Growers v. Draper
& Co., 158 Or. 1, 73 P.2d 1391 (1937).

The 2005 amendment, effective January 1, 2006, changes the reference from "this act"
to "the Uniform Commercial Code".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8§ 51;
15A Am. Jur. 2d Commercial Code 88 16, 25.

Applicability of constitutional requirement that repealing or amendatory statute refer to
statute repealed or amended, 5 A.L.R.2d 1270.

82 C.J.S. Statutes § 291.
55-1-105. Severability.

If any provision or clause of the Uniform Commercial Code or its application to any
person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of the Uniform Commercial Code which can be given effect without the
invalid provision or application, and to this end the provisions of the Uniform
Commercial Code are severable.

History: 1953 Comp., 8 50A-1-108, enacted by Laws 1961, ch. 96, § 1-108; 1978
Comp., 8§ 55-1-108; recompiled by compiler as NMSA 1978, § 55-1-105; Laws 2005, ch.
144, 8 5.
ANNOTATIONS
OFFICIAL COMMENTS

Source: Former Section 1-108.

Changes from former law: Except for changing the form of reference to the Uniform
Commercial Code, this section is identical to former Section 1-108.



1. This is the model severability section recommended by the National Conference of
Commissioners on Uniform State Laws for inclusion in all acts of extensive scope.

This is the model severability section recommended by the National Conference of
Commissioners on Uniform State Laws for inclusion in all acts of extensive scope.

Definitional cross references. — "Person". Section 1-201.
Prior uniform statutory provision. None.

Purposes. — 1. Subsection (1) states affirmatively the right of the parties to a multi-
state transaction or a transaction involving foreign trade to choose their own law. That
right is subject to the firm rules stated in the five sections listed in Subsection (2), and is
limited to jurisdictions to which the transaction bears a "reasonable relation." In general,
the test of "reasonable relation™ is similar to that laid down by the Supreme Court in
Seeman v. Philadelphia Warehouse Co., 274 U.S. 403, 47 S. Ct. 626, 71 L. Ed. 1123
(1927). Ordinarily the law chosen must be that of a jurisdiction where a significant
enough portion of the making or performance of the contract is to occur or occurs. But
an agreement as to choice of law may sometimes take effect as a short hand
expression of the intent of the parties as to matters governed by their agreement, even
though the transaction has no significant contact with the jurisdiction chosen.

2. Where there is no agreement as to the governing law, the act is applicable to any
transaction having an "appropriate" relation to any state which enacts it. Of course, the
act applies to any transaction which takes place in its entirety in a state which has
enacted the act. But the mere fact that suit is brought in a state does not make it
appropriate to apply the substantive law of that state. Cases where a relation to the
enacting state is not "appropriate" include, for example, those where the parties have
clearly contracted on the basis of some other law, as where the law of the place of
contracting and the law of the place of contemplated performance are the same and are
contrary to the law under the code.

3. Where a transaction has significant contacts with a state which has enacted the act
and also with other jurisdictions, the question what relation is "appropriate" is left to
judicial decision. In deciding that question, the court is not strictly bound by precedents
established in other contexts. Thus a conflict-of-laws decision refusing to apply a purely
local statute or rule of law to a particular multi-state transaction may not be valid
precedent for refusal to apply the code in an analogous situation. Application of the
code in such circumstances may be justified by its comprehensiveness, by the policy of
uniformity, and by the fact that it is in large part a reformulation and restatement of the
law merchant and of the understanding of a business community which transcends
state and even national boundaries. Compare Global Commerce Corp. v. Clark-Babbitt
Industries, Inc., 239 F.2d 716, 719 (2d Cir. 1956). In particular, where a transaction is
governed in large part by the code, application of another law to some detail of
performance because of an accident of geography may violate the commercial
understanding of the parties.



4. The act does not attempt to prescribe choice-of-law rules for states which do not
enact it, but this section does not prevent application of the act in a court of such a
state. Common law choice of law often rests on policies of giving effect to agreements
and of uniformity of result regardless of where suit is brought. To the extent that such
policies prevall, the relevant considerations are similar in such a court to those outlined
above.

5. Subsection (2) spells out essential limitations on the parties' right to choose the
applicable law. Especially in Article 9 parties taking a security interest or asked to
extend credit which may be subject to a security interest must have sure ways to find
out whether and where to file and where to look for possible existing filings.

6. Section 9-103 should be consulted as to the rules for perfection of security interests
and the effects of perfection and nonperfection.

The 2001 amendment, effective July 1, 2001, substituted the present last paragraph for
"perfection provisions of the article on secured transactions. Section 55-9-103 NMSA
1978".

The 1997 amendment, effective July 1, 1997, inserted "letters of credit. Section 55-5-
116 NMSA 1978;" in Subsection (2).

The 1996 amendment, in Subsection (2), substituted "Section 55-8-110" for "Section
55-8-105" and made a minor stylistic change. Laws 1996, ch. 47 contains no effective
date provision, but, pursuant to N.M. Const., art. IV, 8§ 23, is effective May 15, 1996, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

The 1992 amendment, effective July 1, 1992, made section reference substitutions
throughout the section; and, in Subsection (2), added the provisions relating to
applicability of the article on leases and to governing law in the article on fund transfers,
and deleted a former provision relating to the article on bulk transfers.

The 1985 amendment deleted "of" following "the law either of this state or" near the
middle of Subsection (1), substituted "Perfection provisions of the article" for "policy and
scope of the article” and "Section 9-103" for "Sections 9-102 and 9-103" near the end of
Subsection (2) and made minor grammatical changes.

Laws 2005, ch. 144, § 5, effective January 1, 2006, repeals 55-1-105 NMSA 1978 as
enacted by Laws 1961, ch. 96, 8§ 1-105, as amended, and enacts a new 55-1-105
NMSA 1978 set forth above. The substance of former 55-1-105 NMSA 1978 has been
enacted as a new 55-1-301 NMSA 1978 by Laws 2005, ch. 144, § 15. For provisions of
former 55-1-105 NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of
Law.



Laws 2005, ch. 144, § 8 repeals 55-1-108 NMSA 1978 relating to severability and
enacts a new 55-1-108 NMSA 1978. The compiler has recompiled former section 55-1-
108 NMSA 1978 as 55-1-105 NMSA 1978 as the former section 55-1-108 NMSA 1978
is substantially the same as the section published above.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8 100;
15A Am. Jur. 2d Commercial Code 88 11, 13, 44; 68A Am. Jur. 2d Secured
Transactions § 8 et seq.

17 C.J.S. Contracts § 12.

55-1-106. Use of singular and plural; gender.
In the Uniform Commercial Code, unless the statutory context otherwise requires:

(1) words in the singular number include the plural, and those in the plural include
the singular; and

(2) words of any gender also refer to any other gender.

History: 1953 Comp., 8 50A-1-106, enacted by Laws 1961, ch. 96, § 1-106; 2005, ch.
144, 8 6.

ANNOTATIONS
OFFICIAL COMMENTS

Prior uniform statutory provision. Subsection (1) - none; Subsection (2) - Section 72,
Uniform Sales Act.

Changes. Reworded.

Purposes of changes and new matter. Subsection (1) is intended to effect three
things:

1. First, to negate the unduly narrow or technical interpretation of some remedial
provisions of prior legislation by providing that the remedies in this act are to be liberally
administered to the end stated in the section. Second, to make it clear that
compensatory damages are limited to compensation. They do not include consequential
or special damages, or penal damages; and the act elsewhere makes it clear that
damages must be minimized. Cf. Sections 1-203, 2-706 (1) and 2-712 (2). The third
purpose of Subsection (1) is to reject any doctrine that damages must be calculable with
mathematical accuracy. Compensatory damages are often at best approximate: they
have to be proved with whatever definiteness and accuracy the facts permit, but no
more. Cf. Section 2-204(3).



2. Under Subsection (2) any right or obligation described in this act is enforceable by
court action, even though no remedy may be expressly provided, unless a particular
provision specifies a different and limited effect. Whether specific performance or other
equitable relief is available is determined not by this section but by specific provisions
and by supplementary principles. Cf. Sections 1-103 and 2-716.

3. "Consequential" or "special" damages and "penal’ damages are not defined in terms
in the code, but are used in the sense given them by the leading cases on the subject.

Cross references. — Sections 1-103, 1-203, 2-204 (3), 2-701, 2-706 (1), 2-712 (2) and
2-716.

Definitional cross references. — "Action”. Section 1-201.

"Aggrieved party". Section 1-201.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Rights". Section 1-201.

Compiler's note. — This section was formerly Subsection (5) of 55-1-102 NMSA 1978.
Prior law. — Laws 2005, ch. 144, § 6, effective January 1, 2006, repeals 55-1-106
NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-106, and enacts a new 55-1-106
NMSA 1978 set forth above. The current law relating to remedies to be liberally
administered has been enacted as a new 55-1-305 NMSA 1978 by Laws 2005, ch. 144,
8 19. For provisions of former 55-1-106 NMSA 1978, see 2004 NMSA 1978 on New

Mexico One Source of Law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8
24; 68A Am. Jur. 2d Secured Transactions 8§ 527 et seq.

lllegality as basis for denying remedy of specific performance for breach of contract, 58
A.L.R.5th 387.

1A C.J.S. Actions 88 10 to 17.

55-1-107. Section captions.
Section captions are part of the Uniform Commercial Code.
History: 1953 Comp., 8 50A-1-109, enacted by Laws 1961, ch. 96, § 1-109 1978 Comp.,

8 55-1-109; recompiled by compiler as NMSA 1978, § 55-1-107; Laws 2005, ch. 144, §
7.



ANNOTATIONS
OFFICIAL COMMENTS

Prior uniform statutory provision. Compare Section 1, Uniform Written Obligations
Act and Sections 119 (3), 120 (2) and 122, Uniform Negotiable Instruments Law.

Purposes. — This section makes consideration unnecessary to the effective
renunciation or waiver of rights or claims arising out of an alleged breach of a
commercial contract where such renunciation is in writing and signed and delivered by
the aggrieved party. Its provisions, however, must be read in conjunction with the
section imposing an obligation of good faith (Section 1-203). There may, of course, also
be an oral renunciation or waiver sustained by consideration but subject to statute of
frauds provisions and to the section of Article 2 on sales dealing with the modification of
signed writings (Section 2-209). As is made express in the latter section this act fully
recognizes the effectiveness of waiver and estoppel.

Cross references. — Sections 1-203, 2-201 and 2-209. And see Section 2-719.
Definitional cross references. — "Aggrieved party". Section 1-201.

"Rights". Section 1-201.

"Signed". Section 1-201.

"Written". Section 1-201.

Former section. — Laws 2005, ch. 144, § 7, effective January 1, 2006, repeals 55-1-
107 NMSA 1978 as enacted by Laws 1961, ch. 96, 8§ 1-107, and enacts a new 55-1-107
NMSA 1978 set forth above. The substance of former 55-1-107 NMSA 1978 has been
enacted as a new 55-1-306 NMSA 1978 by Laws 2005, ch. 144, § 20. For provisions of
former 55-1-107 NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of
Law.

Law reviews. — Clovis Nat'l| Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967),
commented on in 8 Nat. Resources J. 183 (1968).

For article, "Essential Attributes of Commercial Paper - Part |," see 1 N.M. L. Rev. 479
(1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8§ 382,
927, 934, 948 to 950; 28 Am. Jur. 2d Estoppel and Waiver § 162; 68A Am. Jur. 2d
Secured Transactions 88 434 et seq., 590 et seq., 638 et seq.

17A C.J.S. Contracts § 491.



55-1-108. Relation to Electronic Signatures in Global and National
Commerce Act.

Chapter 55, Article 1 NMSA 1978 modifies, limits and supersedes the federal
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et
seq., except that nothing in this article modifies, limits or supersedes Section 7001(c) of
that act or authorizes electronic delivery of any of the notices described in Section
7003(b) of that act.

History: Laws 2005, ch. 144, § 8.
ANNOTATIONS
OFFICIAL COMMENTS

This is the model severability section recommended by the National Conference of
Commissioners on Uniform State Laws for inclusion in all acts of extensive scope.

Definitional cross references. — "Person". Section 1-201.

Cross references. — For the Electronic Authentication of Documents Act, see Chapter
14, Article 15 NMSA 1978.

For the Uniform Electronic Transactions Act, see Chapter 14, Article 15 NMSA 1978.

Federal Electronic Signatures in Global and National Commerce Act. — The
federal Electronic Signatures in Global and National Commerce Act is codified,
generally, as 15 U.S.C.S. § 7001 et seq. Section 102 of the act is codified as 15
U.S.C.S. § 7002.

Former section — Laws 2005, ch. 144, § 8, effective January 1, 2006, repeals 55-1-
108 NMSA 1978, relating to severability, as enacted by Laws 1961, ch. 96, § 1-108, and
enacts a new 55-1-108 NMSA 1978 set forth above. The substance of former 55-1-108
NMSA 1978 has been enacted as a new 55-1-105 NMSA 1978 by Laws 2005, ch. 144,
8 5. For provisions of former 55-1-108 NMSA 1978, see 2004 NMSA 1978 on New
Mexico One Source of Law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes § 51;
15A Am. Jur. 2d Commercial Code § 30.

82 C.J.S. Statutes § 92.
55-1-109. Repealed.

History: 1953 Comp., 8 50A-1-109, enacted by Laws 1961, ch. 96, § 1-109; repealed by
Laws 2005, ch. 144, 8§ 113.



ANNOTATIONS

Repeals. — Laws 2005, ch. 144, § 113, effective January 1, 2006, relating to section
captions repeals Laws 1961, ch. 96, § 1-109. For current law, see 55-1-107 NMSA
1978.

PART 2
GENERAL DEFINITIONS AND PRINCIPLES OF
INTERPRETATION

55-1-201. General definitions.

(a) Unless the context otherwise requires, words or phrases defined in this section,
or in the additional definitions contained in other articles of the Uniform Commercial
Code that apply to particular articles or parts thereof, have the meanings stated.

(b) Subject to definitions contained in other articles of the Uniform Commercial Code
that apply to particular articles or parts thereof:

(1) "action”, in the sense of a judicial proceeding, includes recoupment,
counterclaim, set-off, suit in equity and any other proceeding in which rights are
determined;

(2)  "aggrieved party" means a party entitled to pursue a remedy;

(3) "agreement", as distinguished from "contract", means the bargain of the
parties in fact, as found in their language or inferred from other circumstances, including
course of performance, course of dealing or usage of trade as provided in Section 55-1-
303 NMSA 1978;

(4)  "bank" means a person engaged in the business of banking and includes
a savings bank, savings and loan association, credit union and trust company;

(5) "bearer" means a person in control of a negotiable electronic document of
title or a person in possession of a negotiable instrument, negotiable tangible document
of title or certificated security that is payable to bearer or indorsed in blank;

(6)  "bill of lading” means a document of title evidencing the receipt of goods
for shipment issued by a person engaged in the business of directly or indirectly
transporting or forwarding goods. The term does not include a warehouse receipt;

(7) "branch" includes a separately incorporated foreign branch of a bank;

(8) "burden of establishing" a fact means the burden of persuading the trier of
fact that the existence of the fact is more probable than its nonexistence;



(9) "buyer in ordinary course of business" means a person that buys goods in
good faith, without knowledge that the sale violates the rights of another person in the
goods, and in the ordinary course from a person, other than a pawnbroker, in the
business of selling goods of that kind. A person buys goods in the ordinary course if the
sale to the person comports with the usual or customary practices in the kind of
business in which the seller is engaged or with the seller's own usual or customary
practices. A person that sells oil, gas or other minerals at the wellhead or minehead is a
person in the business of selling goods of that kind. A buyer in ordinary course of
business may buy for cash, by exchange of other property or on secured or unsecured
credit and may acquire goods or documents of title under a preexisting contract for sale.
Only a buyer that takes possession of the goods or has a right to recover the goods
from the seller under Chapter 55, Article 2 NMSA 1978 may be a buyer in ordinary
course of business. "Buyer in ordinary course of business" does not include a person
that acquires goods in a transfer in bulk or as security for or in total or partial satisfaction
of a money debt;

(10) "conspicuous", with reference to a term, means so written, displayed or
presented that a reasonable person against which it is to operate ought to have noticed
it. Whether a term is "conspicuous" or not is a decision for the court. Conspicuous terms
include the following:

(A) a heading in capitals equal to or greater in size than the surrounding text
or in contrasting type, font or color to the surrounding text of the same or lesser size;
and

(B) language in the body of a record or display in larger type than the
surrounding text or in contrasting type, font or color to the surrounding text of the same
size or set off from surrounding text of the same size by symbols or other marks that call
attention to the language;

(11) “"consumer" means an individual who enters into a transaction primarily for
personal, family or household purposes;

(12) “contract", as distinguished from "agreement"”, means the total legal
obligation that results from the parties’ agreement as determined by the Uniform
Commercial Code as supplemented by any other applicable laws;

(13) "creditor" includes a general creditor, a secured creditor, a lien creditor
and any representative of creditors, including an assignee for the benefit of creditors, a
trustee in bankruptcy, a receiver in equity and an executor or administrator of an
insolvent debtor's or assignor's estate;

(14) "defendant" includes a person in the position of defendant in a
counterclaim, cross-claim or third-party claim;



(15) "delivery", with respect to an electronic document of title, means voluntary
transfer of control, and with respect to an instrument, a tangible document of title or
chattel paper, means voluntary transfer of possession;

(16) "document of title" means a record: (i) that in the regular course of
business or financing is treated as adequately evidencing that the person in possession
or control of the record is entitled to receive, control, hold and dispose of the record and
the goods the record covers; and (ii) that purports to be issued by or addressed to a
bailee and to cover goods in the bailee's possession that are either identified or are
fungible portions of an identified mass. The term includes a bill of lading, transport
document, dock warrant, dock receipt, warehouse receipt and order for delivery of
goods. An electronic document of title means a document of title evidenced by a record
consisting of information stored in an electronic medium. A tangible document of title
means a document of title evidenced by a record consisting of information that is
inscribed on a tangible medium,;

(17) “fault" means a default, breach or wrongful act or omission;
(18) “fungible goods" means:

(A) goods of which any unit, by nature or usage of trade, is the equivalent of
any other like unit; or

(B) goods that by agreement are treated as equivalent;
(19) "genuine" means free of forgery or counterfeiting;
(20) "good faith", except as otherwise provided in Chapter 55, Article 5 NMSA
1978, means honesty in fact and the observance of reasonable commercial standards
of fair dealing;

(21) "holder" means:

(A) the person in possession of a negotiable instrument that is payable either
to bearer or to an identified person that is the person in possession;

(B) the person in possession of a negotiable tangible document of title if the
goods are deliverable either to bearer or to the order of the person in possession; or

(C)the person in control of a negotiable electronic document of title;
(22) "insolvency proceeding" includes an assignment for the benefit of creditors
or other proceeding intended to liquidate or rehabilitate the estate of the person

involved;

(23) "insolvent" means:



(A) having generally ceased to pay debts in the ordinary course of business
other than as a result of bona fide dispute;

(B) being unable to pay debts as they become due; or
(C) being insolvent within the meaning of federal bankruptcy law;

(24) "money" means a medium of exchange currently authorized or adopted by
a domestic or foreign government. The term includes a monetary unit of account
established by an intergovernmental organization or by agreement between two or more
countries;

(25) "organization" means a person other than an individual;

(26) "party", as distinguished from "third party", means a person that has
engaged in a transaction or made an agreement subject to the Uniform Commercial
Code;

(27) "person" means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government,
governmental subdivision, agency or instrumentality; public corporation; or any other
legal or commercial entity;

(28) "present value" means the amount as of a date certain of one or more
sums payable in the future, discounted to the date certain by use of either an interest
rate specified by the parties if that rate is not manifestly unreasonable at the time the
transaction is entered into or, if an interest rate is not so specified, a commercially
reasonable rate that takes into account the facts and circumstances at the time the
transaction is entered into;

(29) "purchase" means taking by sale, lease, discount, negotiation, mortgage,
pledge, lien, security interest, issue or reissue, gift or any other voluntary transaction
creating an interest in property;

(30) "purchaser" means a person that takes by purchase;

(31) "record" means information that is inscribed on a tangible medium or that
is stored in an electronic or other medium and is retrievable in perceivable form;

(32) '"remedy" means any remedial right to which an aggrieved party is entitled
with or without resort to a tribunal;

(33) "representative” means a person empowered to act for another, including
an agent, an officer of a corporation or association and a trustee, executor or
administrator of an estate;



(34) ‘"right" includes remedy;

(35) “"security interest" means an interest in personal property or fixtures that
secures payment or performance of an obligation. "Security interest" includes any
interest of a consignor and a buyer of accounts, chattel paper, a payment intangible or a
promissory note in a transaction that is subject to Chapter 55, Article 9 NMSA 1978.
"Security interest" does not include the special property interest of a buyer of goods on
identification of those goods to a contract for sale under Section 55-2-401 NMSA 1978,
but a buyer may also acquire a "security interest" by complying with Chapter 55, Article
9 NMSA 1978. Except as otherwise provided in Section 55-2-505 NMSA 1978, the right
of a seller or lessor of goods under Chapter 55, Article 2 or 2A NMSA 1978 to retain or
acquire possession of the goods is not a "security interest", but a seller or lessor may
also acquire a "security interest" by complying with Chapter 55, Article 9 NMSA 1978.
The retention or reservation of title by a seller of goods notwithstanding shipment or
delivery to the buyer under Section 55-2-401 NMSA 1978 is limited in effect to a
reservation of a "security interest". Whether a transaction in the form of a lease creates
a "security interest" is determined pursuant to Section 55-1-203 NMSA 1978;

(36) "send" in connection with a writing, record or notice means:

(A) to deposit in the mail or deliver for transmission by any other usual means
of communication with postage or cost of transmission provided for and properly
addressed and, in the case of an instrument, to an address specified thereon or
otherwise agreed, or if there be none to any address reasonable under the
circumstances; or

(B) in any other way to cause to be received any record or notice within the
time it would have arrived if properly sent;

(37) "signed" includes using any symbol executed or adopted with present
intention to adopt or accept a writing;

(38) "state" means a state of the United States, the District of Columbia, Puerto
Rico, the United States Virgin Islands or any territory or insular possession subject to
the jurisdiction of the United States;

(39) "surety" includes a guarantor or other secondary obligor;

(40) "term" means a portion of an agreement that relates to a particular matter;

(41) "unauthorized signature” means a signature made without actual, implied
or apparent authority. The term includes a forgery;

(42) "warehouse receipt" means a document of title issued by a person
engaged in the business of storing goods for hire; and



(43) "writing" includes printing, typewriting or any other intentional reduction to
tangible form. "Written" has a corresponding meaning.

History: 1953 Comp., 8 50A-1-201, enacted by Laws 1961, ch. 96, § 1-201; 1967, ch.
186, § 4; 1985, ch. 193, § 2; 1987, ch. 248, 8§ 1; 1992, ch. 114, § 3; 1993, ch. 214, 8 1,
2001, ch. 139, § 127; 2005, ch. 144, § 9.

ANNOTATIONS
Prior Uniform Statutory Provision, Changes and New Matter:

1. "Action”. See similar definitions in Section 191, Uniform Negotiable Instruments Law;
Section 