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OPINION  

Hendley, Judge.  

{1} Convicted of burglary as an accessory contrary to §§ 40A-16-3 and 40A-1-14, 
N.M.S.A. 1953 (2d Repl. Vol. 1972), defendant appeals. His points for reversal are: (1) 
that the verdict is not supported by substantial evidence; (2) that the trial court erred in 
allowing testimony concerning weapons found in defendant's car after his arrest; (3) that 
the trial court erred in denying a portion of a requested instruction; and (4) that the court 
erred by failing to instruct on an essential element of the crime charged. Point four has 
been disposed of by the Supreme Court. (See State v. Gunzelman, 85 N.M. 295, 512 



 

 

P.2d 55, filed July 6, 1973, withdrawing opinion similarly styled filed May 25, 1973, and 
reversing State v. Gunzelman, 84 N.M. 451, 504 P.2d 1084 (Ct. App. 1972)).  

{2} Regarding defendant's first point, we have reviewed the record and conclude that 
there is substantial evidence to support the verdict. State v. Moser, 80 N.M. 404, 456 
P.2d 878 (1969).  

{3} Regarding defendant's second point his argument is that the testimony was not 
relevant to any issue raised by the indictment. This argument is without merit. State v. 
Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App. 1969).  

{*536} {4} Regarding defendant's third point, his argument is that this was a theory of 
the case instruction which was improperly denied. This is incorrect. The refused 
instruction stated there was no presumption that defendant was an accessory and that 
defendant did not have the burden of proving that he was not an accessory. The trial 
court instructed on the presumption of innocence and the state's burden of proof. The 
refused instruction did not state a theory of the case; instructions given covered the 
presumption of innocence and burden of proof. Point three is without merit. State v. 
Mireles, 84 N.M. 146, 500 P.2d 431 (Ct. App. 1972); State v. Zarafonetis, 81 N.M. 674, 
472 P.2d 388 (Ct. App. 1970).  

{5} Affirmed.  

{6} IT IS SO ORDERED.  

WE CONCUR:  

Joe W. Wood, C.J., Ramon Lopez, J.  


