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A. INTRODUCTION

[1] Thisis yet another case in which the Court must determine whether income is exempt from
income tax because it is“the persona property of an Indian ... sStuated on areserve.” Again, the
disputed question is whether the income in question is “ Situated on areserve” within the meaning of

paragraph 87(1)(b) of the Indian Act, R.S.C. 1985, c. I-5 (Act).

[2] Thisisthefirst occasion this Court has had to consider the issue since the Supreme Court of

Canada’ s restatement of the relevant law in Bastien Estate v. Canada, 2011 SCC 38, [2011]
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2 S.C.R. 710 (Bastien), and Dubé v. Canada, 2011 SCC 39, [2011] 2 S.C.R. 764 (Dubé), which the
Court released at the same time. | shall refer in these reasons principally to paragraphsin Bastien

because it isthe leading case.

[3] The present case is an appeal by the Crown from a decision of the Tax Court of Canada, in
which Justice Hershfield (Judge) alowed the appea s of Ronald Robertson and Roger Saunders
from assessments of their income tax liability for the taxation years 1999, 2000, 2001, and 2002
(Mr Robertson), and 2002 and 2003 (Mr Saunders). He held that the Minister of National Revenue
(Minister) had wrongly included in their income the businessincome they had earned in those years

from commercid fishing, and the employment insurance benefits that they had received.

[4] The Judge held that the Appellants’ income was situated on the Norway House Reserve
(Reserve) and was thus exempt from income tax by virtue of section 87 of the Act. He did not have
the benefit of Bastien and Dubé, and his analysis may be inconsistent with this jurisprudence in one
or two respects, particularly in the weight he attached to the fact that commercial fishing had long

been integral to the life of the Reserve.

[5] Nonethel ess, in my opinion the Judge reached the right result. For the reasons that follow, |

would dismiss the Crown’ s appeals.
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B. FACTUAL BACKGROUND
[6] The facts set out in these reasons are taken from the parties’ partial agreed statements of
facts prepared for the purpose of their appedals to the Tax Court, and from the Judge' s additional

findings of fact. What follows is an introductory factua synopsss.

() Appellants
[7] Both Mr Robertson and Mr Saunders are Indians as defined by section 2 of the Indian Act,
and members of the Norway House Cree First Nation (First Nation), which in 1875 became

signatory to Treaty No. 5.

[8] Mr Robertson has lived his entire life on the Reserve, situated near the Norway House
Settlement, on the south shore of Little Playgreen Lake which flowsinto Lake Winnipeg. During
the yearsin question, Mr Saunders lived off-reserve on West Iland Route, in the Norway House

Settlement, not far from the Reserve.

[9] In the taxation years in question, both Appellants were self-employed commercia fishers.
They owned fishing licences and received fishing quotas from the Norway House Fishermen’'s Co-
operative (Co-op), the owner of the quotas. Mr Robertson started his fishing businessin 1992, and
Mr Saundersin 1973. They fish during the summer and fall in Playgreen Lake, Lake Winnipeg and,
in Mr Saunders' case, in Grassy Lake aswell. They generally reach the lakes by boat from the

Reserve, although the lakes themselves are off-reserve.
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[10] The Appdlants stay overnight at off-reserve fishing camps on about half of their fishing
trips; they are able to return home from the others at the end of aday’ sfishing. They dressthefish

in the camps or in their boats. Each day, weather permitting, they take their catch to packing stations
operated by the Co-op, which is described further below. The packing stations are |ocated off-
reserve, but not far from either the fishing camps or the Reserve. The Judge described (at para. 107)
the camps and the packing stations as being only “short commutes from the on-reserve docks of

both Appdllants.”

[11] At the packing stations, the fish are graded, sorted for size and species, weighed, and packed
onice. An official receipt for the fish delivered by the fishers, and the price to be paid, is prepared at

the packing station where they deliver their catch.

[12] Inaddition to starting out for their fishing areas from the Reserve, the Appellants store and
maintain their boats on the Reserve. Mr Robertson also kegps and maintains his nets and other
fishing gear on the Reserve. Because he lives off-reserve, Mr Saunders sometimes keeps his fishing
gear at hishome. The Appellants employ helpers from the Reserve, where they pick them up to take
them fishing. Before setting out, the Appellantsfill their boats with gas from the Co-op on the

Reserve.

[13] The Appellants keep their books, records, and other material related to their fishing

businesses, at home. For Mr Robertson this means on-reserve, and off-reserve for Mr Saunders.
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(i) TheCo-op
[14] Like other fishers on the Reserve, the Appellants are members of the Co-op. In the taxation
yearsin question, the Co-op had approximately 52 members; al but four lived on the Reserve. In
addition, it employed about 160 Band members all of whom lived on the Reserve. However, not all

members of the Co-op are members of the First Nation; afew are not status Indians.

[15] The Co-op purchases fish from its members as the agent of the Freshwater Fish Marketing
Corporation (Freshwater), which is described below. The Co-op pays the fishers weekly, on the
basis of the receipts sent to it by the packing stations. The Co-op makes the payments from funds
provided by Freshwater, which pays money into the Co-op’s bank account in trust for this purpose.
Fishers collect the payment for their weekly catch from the Co-op’ s administration office on the

Reserve.

[16] Inaddition to acting as Freshwater’ s purchasing agent, the Co-op assists its membersin their
fishing businessesin a number of ways. For example, it receives and divides the fishing quotas
managed by the provincial government; it provides loans for the purchase of boats; sells gas, ail,
nets, and other fishing gear; and it paysthe fishers helpers by deducting their wages from the

fishers' chegues. The Co-op predates Freshwater.

[17]  Indeed, the Co-op isactivein every aspect of commercid fishing by members of the First
Nation, from assisting fishersto get started in business, to acting on their behalf when dealing with

Freshwater.



Page: 6

(iii) Freshwater
[18] Freshwater, afedera Crown corporation, was established in 1969 by the Freshwater Fish
Marketing Act, R.S.C. 1985, c. F-13, to regulate inter-provincial and export trade in freshwater fish.
Its purposes include marketing and trading in fish, their products and by-products, within Canada
and beyond (section 7). It operatesin Manitoba, Saskatchewan, Alberta, the Northwest Territories,
and part of northwestern Ontario. Freshwater is obliged to purchase al legaly caught fish offered to
it by fishersin the areas where it operates (subsection 22(2)). However, Freshwater isnot a

monopoly buyer: fishers are at liberty to bypassit and to sell their fish directly into the market.

[19] Freshwater purchases fish through agents, including the Co-op. The relationship between
Freshwater and the Co-op is governed by an agreement which provides, among other things, that the
Co-op will purchase fish from its members as the agent of Freshwater at the agent’ s current delivery
points at Whiskey Jack and Playgreen Point, which are off-reserve. Under the agreement, the Co-op
charges Freshwater afee for buying the fish, which covers some of the cost of the servicesit

providesto its members.

[20] Atthe start of each fiscal year, Freshwater sets the price at which it will purchase different
species of fish on the basis of their predicted market price, less its projected operating costs. As
fishers ddliver their catches, Freshwater pays to the Co-op in trust for the fishers 85% of the
predicted market price of the fish caught. At the end of the fiscal year, Freshwater mails cheques
directly to the fishers for the difference, if any, between the money paid to them by the Co-op and

the actual market price of the fish sold. In the taxation years in question, Freshwater did make final
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payments. In other years, however, there has been no difference to pay because 85% of the

predicted market price was equal to or exceeded the price at which Freshwater actually sold the fish.

[21] Fisharecollected by atrucking company from the Co-op on the Reserve and the Whiskey
Jack packing station. From there they are hauled to Freshwater’ s head office in Winnipeg.
Freshwater fillets, freezes the fish whole, or grinds them into meal. It sells 80% of thefishin

international markets, mostly the United States.

[22] Onthebasisof evidence of the Co-op’s President, the Judge summarized as follows (at
para. 58) therole of the Co-op in the community, and in the fishing business of its membersin
particular:
[The witness] described the Co-op asthe Band' sfishers' representative, giving the
reserve a place in the industry. The Co-op represents the fishers, ensuring that they
are dealt with honestly and fairly. ... The Co-op certainly playsarole well beyond
that as[sic] acting as an agent or intermediary between the fishers and [Freshwater].

Indeed, its main role was to represent the fishers of the community. ... On this point
his evidence was clear: the Co-op was created to help the fishermen.

C. DECISION OF THE TAX COURT

[23] The Judge heard a considerable volume of evidence from the parties’ expert witnesses on
traditional fishing practices of the Appellants' ancestors. In particular, he found that before the
signing of Treaty No. 5in 1875, the Upland Cree, ancestors of the present First Nation, had long

engaged in fishing for sale or barter to the Hudson’s Bay Company. Commercial fishing had been
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anintegra part of their livelihood for avery long time and, to this day, remains of great importance

to the social, cultural, and economic life of the First Nation and the Reserve.

[24] The Judge aso noted that, following the flooding of traditional lands of the Norway House
people for a hydroelectric project, the First Nation sought and received compensation, and pressed
for the settlement of land claims. As aresult, new reserve lands were promised and the Norway

House Resource Management Area (RMA) was recognized.

[25] TheRMA comprisesland designated as such by Manitobalegidation following an
agreement to settle aland claim between the Firgt Nation, the provincial and federal governments,
and the Manitoba Hydro-Electric Board. The First Nation has had along association with the land
inthe RMA. The Reserveitsdlf iswithin the boundaries of the RMA, but the rest of the RMA land
isnot, and has never been, part of the Reserve. The Judge found that while the Appellants' fishing

activities occurred within the RMA, they were not on the Reserve.

[26] Having reviewed the evidence on the history of commercial fishing by the Norway House
Cree and their ancestors, the Judge then turned to the central legal issue: was the Appellants
income from their fishing business situated on a reserve? |n answering this question, the Judge
adopted (at para. 98) the list of factors set out in Southwind v. Canada, (1998), 156 D.L.R. (4th) 87,
98 DTC 6084 (F.C.A.) for determining whether the connections between an Indian’ s business

income and areserve were sufficient to situate it on areserve.
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[27] TheJudge stated (at para. 99) that he would focus primarily on the factors which, according
to the Crown, indicated that the income was not situated on areserve: the fact that many of the
fishing activities and the fishers customer (Freshwater) were off-reserve, and that the Appellants

businesses were in the commercia mainstream.

[28] He concluded that these factors did not so attenuate the connection between the Reserve and
the Appdllants’ fishing activities that their resulting businessincome was not situated on the
Reserve for the purpose of section 87. In any event, he held (at para. 101), the Appellants
relationship with the Co-op, and their “activities historical, cultural and economic connection with

thereserve ... create a compelling connection to the reserve.”

[29] TheJudgeregected (at para. 119) the stark dichotomy between income that arises from an
activity in the “commercial mainstream” (and is therefore not situated on areserve), and income
from an activity that isintegra to life on areserve and is held by the Indian qua Indian (and is
therefore situated on areserve). True, the Appellants sold their fish to Freshwater, which in turn sold
them on national and international markets. However, given all the other connections between the
Appelants' fishing business activities and the Reserve, the Judge concluded that the role of
Freshwater in the purchase and sale of the fish did not congtitute a choice by them “to enter the

commercia mainstream” (para. 129).

D. LEGISLATIVE FRAMEWORK

[30] Section 87 of the Indian Act isthe only statutory provision directly relevant to this appeal.



87. (1) Notwithstanding any other Act
of Parliament or any Act of the
legislature of a province, but subject
to section 83 and section 5 of the First
Nations Fiscal and Satistical
Management Act, the following
property is exempt from taxation:

(a) the interest of an Indian or a band
in reserve lands or surrendered lands,
and

(b) the personal property of an Indian
or a band situated on a reserve.

(2) No Indian or band is subject to
taxation in respect of the ownership,
occupation, possession or use of any
property mentioned in paragraph
(D(a) or (b) or isotherwise subject to
taxation in respect of any such
property.

(3) No succession duty, inheritance
tax or estate duty is payable on the
death of any Indian in respect of any
property mentioned in paragraphs

(1) (a) or (b) or the succession thereto
if the property passesto an Indian, nor
shall any such property be taken into
account in determining the duty
payable under the Dominion
Succession Duty Act, chapter 89 of the
Revised Statutes of Canada, 1952, or
the tax payable under the Estate Tax
Act, chapter E-9 of the Revised
Statutes of Canada, 1970, on or in
respect of other property passing to an
Indian.

87. (1) Nonobstant toute autre loi
fédérale ou provinciale, mais sous
réserve del’article 83 et del’article 5
delaLoi sur la gestion financiere et
statistique des premiéeres nations, les
biens suivants sont exemptés de
taxation :

a) ledroit d un Indien ou d une bande
sur

une réserve ou des terres cédées;

b) les biens meubles d’un Indien ou
d’ une bande situés sur une réserve.

(2) Nul Indien ou bande n’ est assujetti
aune taxation concernant la propriété,
I’ occupation, la possession ou |’ usage
d’un bien mentionné aux alinéas (1)a)
ou b) ni autrement soumis a une
taxation quant al’un de ces biens.

(3) Aucun imp0t sur les successions,
taxe d’ héritage ou droit de succession
n'est exigible alamort d’un Indien en
ce qui concerne un bien de cette
nature ou la succession visant un tel
bien, si ce dernier est transmisaun
Indien, et il ne seratenu compte

d’ aucun bien de cette nature en
déterminant le droit payable, en vertu
delaloi fédérale sur lesdroits
successoraux, chapitre 89 des Statuts
revisés du Canada de 1952, ou I'imp6t
payable, en vertu delaLoi de |’ imp6t
sur les biens transmis par déces,
chapitre E-9 des Statuts revisés du
Canada del1970, sur d’ autres biens
transmisaun Indien ou al’ égard de
ces autres biens.
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Two other provisions of the Indian Act give some context to section 87. First, subsection

89(1) protects “the real and personal property of an Indian or a band situated on areserve’ from,
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among other things, mortgage, seizure, distress, and execution. The underlined words are to be

given the same meaning as they have in paragraph 87(1)(b), that is, “within the boundaries of the

reserve’: Bagtien at paras. 4 and 14.

89. (1) Subject to thisAct, thereal and
personal property of an Indian or a
band situated on areserve is not subject
to charge, pledge, mortgage,
attachment, levy, seizure, distress or
execution in favour or at the instance of
any person other than an Indian or a
band.

[32]

89. (1) Sous réserve des autres
dispositions de laprésente loi, les biens
d un Indien ou d une bande situés sur
une réserve ne peuvent pasfaire |’ objet
d'un privilege, d’ un nantissement,
d'une hypotheque, d’ une opposition,

d unerégquisition, d’'une saisie ou d’'une
exécution en faveur ou alademande

d' une personne autre qu’ un Indien ou
une bande.

Second, subsection 90(1) provides that for the purpose of sections 87 and 89, personal

property shall be deemed always to be situated on areserve if it was purchased by Her Mgjesty with

either Indian moneys or moneys appropriated by Parliament, or was given to an Indian or to aband

by Her Mg esty under atreaty or agreement.

90. (1) For the purposes of sections 87
and 89, personal property that was

(a) purchased by Her Mgjesty with
Indian moneys or moneys
appropriated by Parliament for
the use and benefit of Indians or
bands, or

(b) given to Indians or to aband
under atreaty or agreement

between aband and Her Mgjesty,

shall be deemed always to be situated
on areserve.

90. (1) Pour I’ application des articles
87 et 89, les biens meubles qui ont été:

a) soit achetés par Sa Majesté avec
I’ argent des Indiens ou des fonds
votés par le Parlement al’ usage et
au profit d Indiens ou de bandes,

b) soit donnés aux Indiens ou aune
bande en vertu d’ un traité ou
accord entre une bande et Sa
Majesté,

sont toujours réputés situés sur une
réserve.
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E. ISSUES AND ANALYSIS
() Preliminary matters

(a) standard of review
[33] Whileretaining the essentials of the connecting factors approach established in Williams v.
Canada, [1992] 1 S.C.R. 877 (Williams), the Supreme Court in Bastien and Dubé reset the previous
anaytica framework in some significant respects. In particular, the Court emphasized that section
87 protects only property that iswithin the boundaries of the reserve. It aso rejected the
“commercia mainstream” principle asabasisfor determining if property was situated on areserve
and the notion that the activities giving rise to the property must be linked to atraditional Indian

way of life.

[34] SinceBastien and Dubé were released after the Judge' s decision in the present case and in
some respects modified the previous law, it is appropriate to review the Judge' sidentification and
weighing of the connecting factors on a standard of correctness. However, the findings of fact on
which his conclusions are based may only be disturbed on appeal if they are shown to be vitiated by

palpable and overriding error.

(b) section 35
[35] Thisapped isnot about whether either of the Appellants has an Aboriginal or Treaty right to
engage in commercial fishing free of taxation, or whether the imposition of tax on their business
income from fishing would infringe that right contrary to section 35 of the Constitution Act, 1982.

The Appellantsrelied on section 35 in the Tax Court. However, having found in their favour on
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section 87, the Judge did not find it necessary to decide the constitutional issue. The Appellants

have not pursued the section 35 claim in this Court.

(c) income as property
[36] “Income” isaconcept rooted morein the Income Tax Act than in the law of property.
Nonetheless, the parties agree that Bastien confirms (at para. 1) that income is“property” for the
purpose of section 87, whether it is derived from employment, employment insurance, investments,

business, or property.

[37] However, attempting to Situate income, an intangible, in aphysical location through a
consideration of factors connecting it to areserve has proved a challenging task for the courts. The
concept of “property” in section 87 has been extended from the physica meansfor earning an

income to include the income earned by their use.

(d) RMA
[38] Although the Reserveistechnically within the boundaries of the RMA, | have already noted
that the whole RMA is not, and has never been, part of the Reserve. Thisisimportant because the
Supreme Court in Bastien (at para. 15) made it clear that section 87 exempts an Indian’s personal

property from taxation only if the property is Situated on areserve, that is, situated within the

boundaries of areserve.
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[39] Thisinterpretation of section 87 isinferentially supported by the contrasting wording of
subsection 90(1). This provision deems certain limited categories of property, none of which isat

issuein the present case, always to be situated on areserve for the purpose of section 87.

[40] Hence, the fact that one or more of the factors may connect the Appellants incometo a part

of the RMA other than the Reserve isnot in itsalf sufficient to attract the protection of section 87.

(e) absence of manipulation
[41] The Crown has not suggested that the Appellants have attempted an artificial manipulation
of the connecting factorsin order to bring their fishing income within the exemption from tax
provided by section 87. The various connections between the Reserve and the Appellants' income
from fishing are indisputably bona fide and not motivated by tax avoidance considerations. This

was a'so the Situation in Bastien (see para. 62).

[42] However, in order to avoid potentialy abusive or artificial manipulation of the connecting
factorsin other cases, a degree of flexibility must be maintained in the selection and weighing of the
connecting factors, and in the emphasis given to those that provide a substantive basis for situating

property on areserve.

(i) Analytical framework
[43] Bastien and Dubé concerned the location of investment income for the purpose section 87,

while the present case involves business income. Nonethel ess, the analytical framework set out in
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those cases is applicable for determining the location of the Appellants’ business income from
fishing, with some adjustment of the relevant connecting factors and the relative weight to be

assigned to them.

[44] Indetermining whether the Appellants’ income was Situated on the Reserve, | have
considered and assessed the weight to be attached to the relevant factorsin light of the Supreme

Court of Canada’s articulation of the statutory objective underlying section 87.

() purpose of section 87
[45] Itiseadserto say what the purpose of section 87 is not, than to state positively what it is.
Thus, it iswell settled that its purposeis not to “confer ageneral economic benefit upon the
Indians’: Williams at 885, quoted with approval in Bastien at para. 23. Nor isit limited to “the

preservation of the traditional Indian way of life”: Bastien at para. 28.

[46] More positively, Justice Gonthier in Williams (at 887) echoed a statement by Justice
LaForest in Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85 at 131, that the purpose of section
87 isto determine whether the Indian holds the property in question “as part of the entitlement of an
Indian qua Indian on the reserve’; as such, the property is protected from erosion by either taxation
or seizure. Factors connecting the property to areserve must be selected and weighed, he said, with

this purpose in mind.
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[47] Thisarticulation of the purpose of section 87 seems to have been endorsed by the majority

in Bastien (at paras. 21-23) subject to two cavests.

[48] Fird, thereatively narrow scope of the operative words of section 87, namely “persona

property of an Indian Situated on areserve’, cannot be expanded by reference to a broader

underlying statutory objective: Bastien at para. 25. Second, section 87 should not be interpreted as
limiting the protected property to that whichis“integral to the life of the reserve or to the

preservation of the traditional Indian way of life”: Bastien at para. 28.

[49] However, it isdifficult to determine whether the Appellants businessincomeis Situated on
areserve by asking if it is property held by an Indian “as part of the entitlement of an Indian qua

Indian on thereserve’.

[50] Thereferenceto protection from erosion by taxation of “the entitlement of an Indian qua
Indian” would seem to me more apt in the context of subsection 90(1) (personal property purchased
by the Crown for, or given by the Crown under treaty to, Indians). Compare Bastien (at para. 53)
where the Court stated that “commercial mainstream” was intended to identify property deemed by

section 90 to be situated on areserve.

[51] Absent aclearer sense of legidative objective, the juggling of multiple connecting factorsis
apt to result in arbitrary results. Nonetheless, our job isto apply the settled law to the facts before us

as best we can.
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[52] The concurring reasons of Justices Deschamps and Rothstein in Bastien provide assistance
here when they say (at para. 71) that the basis for section 87 is*the Crown'’ s duty to respect the
ability of Aborigina people to manage the economic development of their reserves.” However, this
does not mean that weight should be given to the fact that ataxpayer who lives on areserveislikely
to spend at least some of it there and thus enhance the reserve’ s economic development: Dubé at

para. 31; contrast the minority concurring opinion in Bastien at para. 88.

(b) type of property
[53] Theproperty inthiscaseisincome that the Appellants earned from their fishing businessin
the taxation years in question. Since income is an intangible and has no physical location, whereitis

situated islargely governed by the location of the activities from which the income arises.

[54] TheAppélants fishing business comprises activities of broadly two kinds: first, preparing
for fishing, catching fish, and preparing them for sale and transportation; second, the “business’
aspects of the enterprise, especialy the sale of and payment for the fish. Locating these activities

will go along way to determining whether the resulting income is situated on areserve.

(c) nature of taxation
[55]  Section 87 apart, the Appellants’ income from their fishing business was their profit from
that business and would be included in their taxable income for that year by virtue of subsection

9(1) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.).
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[56] Taxisimposed by referenceto the source of ataxpayer’ sincome, which, inthis case, isthe
Appélants fishing business. This, too, indicates that the location of the fishing business will largely

determine the location of theincome earned from it.

(d) residence of the taxpayers
[57] Whether ataxpayer lives on areserveis not necessarily afactor of great weight in
connecting the taxpayer’ sincome to areserve. The applicability of section 87 depends on whether
the property in question, not its owner, is Situated on areserve. However, the fact that a person
claiming the benefit of the section does live on areserveis not atogether irrelevant either. Much

depends on the facts of the particular case: Bastien at paras. 20-21.

[58] Inmy view, thefact that Mr Robertson lives on-reserveisrelevant as a connecting factor
because many of the activities and transactions associated with his fishing business — the source of

the property in question — take place on the Reserve.

[59] Nonetheless, the fact that Mr Saunders lives off-reserve does not preclude him from
establishing that his business income is situated on a reserve: Dubé at paras. 15-16. Nor, on the facts
of this case, should his place of residence be taken as a clear indication that hisincome is Situated
off the Reserve: he lives near the Reserve, and conducts many of his fishing business activities

there, aswell as maintaining strong on-reserve family ties.
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(e) traditional way of life
[60] InBastien (at para. 28), the Court made it clear that the protection of section 87 isnot
limited to income earned in the course of activities that could be characterized asintegral to aFirst
Nation’' straditional way of life. The application of section 87 should not be interpreted in a manner
that limits the activities from which Indians may earn tax-exempt income to the past. At the same

time, the Court did not categorically preclude consideration of thisfactor: see para. 28.

[61] Inmy opinion, the long history of commercia fishing in lakes near the Reserve by the First
Nation and their ancestors, and its continuing importance to the economic, socia, and cultura
fabrics of the Reserve, isrelevant to determining whether a sufficiently close connection exists
between the Reserve and the source of the Appellants’ income. In my view, these considerations
serve to strengthen the connection between the Reserve and the Appellants’ fishing business

income, and thus tend towards situating the income on the Reserve.

[62] That the Appdlants fishing business may have connections with markets off-reserve does
not weaken the connection of the resulting income to the Reserve. In Bastien (at paras. 52-56), the
Court firmly rejected the “false opposition” between income earned in the “ commercial
mainstream” and that earned from an activity that was “integral to the life of thereserve’, a
distinction on which some previous cases had relied. Since the commercia nature of an income-
generating activity does not preclude its being situated on areserve, the Court indicated that
property can be both in the commercial mainstream and connected (or even integral) to areserve at

the sametime.
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(f) location of the business activities
[63] Asindicated earlier, the location of the source of the Appellants incomeis, in my opinion, a
very important indicator of whether their income is situated on a reserve: compare Williams at 896
(location of employment income important in situating employment insurance benefits); Folster v.
Canada, [1997] 3F.C. 269 (C.A) at para. 27 (previous and planned |ocations of employment
important factors in situating employment income); Bastien at para. 47 (location of source of capita

relevant to situating income earned from investing it).

[64] Theactivitiesthat comprise the Appellants business can be divided into two broad

categories. those related principally to catching the fish, and those related principally to their sale.

1. fishing

[65] TheAppdlants fishing activities are conducted partly on-reserve, and partly off-reserve.
Most of the preparations necessary for afishing trip take place on the Reserve: both Appdl lants start
out from the Reserve; hire hel persthere; and keep their boats and fill them with gas there. Mr
Robertson a so keeps and maintains his fishing gear there, while Mr Saunders sometimes keeps and
maintains his at his off-reserve home. The Appellants are also able to obtain loans on the Reserve

from the Co-op to purchase fishing equipment.

[66] Onthe other hand, they catch their fish in lakesthat are not part of the Reserve. However,
the lakes are close to the Reserve and are traditional fishing destinations for the people of the

Reserve; there are no lakes in reserves. The Appellants prepare the catch at afishing camp or in
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their boats. The camps are not on the Reserve, but are not far away. Approximately half the time
they stay overnight at a camp. Otherwise, they return home at the end of day: Mr Robertson to the

Reserve, and Mr Saunders to his off-reserve home.

[67] It doesnot seem to meto be very useful to ask where the Appellants make the “business’
decision asto where they will fish. The evidence isthat sometimes they decide before they |eave the

Reserve, and sometimes while fishing.

[68] Thus, even though the Appellants do not catch their fish on the Reserve, many of the
activities surrounding the catching of fish are located on reserve. When taken as awhole, these
considerations, in my view, constitute no more than aweak indicator that the Appellants’ fishing

income is Situated on areserve.

2. sdling fish

[69] The Appellantstake their fish to a packing station, not far from the Reserve, where
employees of the Co-op record the content and weight of the catch, and give them areceipt for it.
Co-op employees also pack the fish in preparation for transportation. The packing stations are not
on the Reserve, but are operated and staffed by the Co-op, an on-reserve ingtitution. A trucking
company collects the fish from a packing station and from the Co-op on the Reserve, and hauls
them to Freshwater’ s premisesin Winnipeg. The Appellants' delivery of the fish to the Co-op thus
takes place off-reserve, albeit at packing stations owned by the Co-op and operated by its

employees.
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[70]  Although these aspects of the Appellants' business activities are not physically located on
the Reserve, they are connected with the Reserve because of the important role played by the Co-op

as owners and operators of the packing stations.

[71] Asfar asthe Appellants are concerned, the process of selling the fish is complete when they
are paid for their catch. Payment takes place at the Co-op’ s administration office, which ison the
Reserve. However, this part of the transaction is relatively mechanical: the price is pre-determined
by Freshwater; fishers are paid with funds provided to the Co-op by Freshwater; and the actual
amount paid to individual fishersis based on the receipts issued to them at off-reserve packing

stations by Co-op employees.

[72] Findly, | notethat the Appellants kept their business records at home. For Mr Robertson,
this meant on-reserve and for Mr Saunders, off-reserve. They also do their business banking on the

Reserve.

[73] The Crown saysthat, despite the various connections between the Appellants' fishing
business and the Reserve, identifying and locating the purchasers of the fish —the customers of the
business—is an important factor in determining the location of the business and hence of the income

produced from it. | agree.

[74]  The Crown also goes on to argue that Freshwater purchases fish from the Appellants

through its agent, the Co-op. Freshwater determines the price paid to the Appdl lants for their fish,
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provides the funds from which the Co-op pays them, and arranges for the fish purchased to be
delivered to it in Winnipeg. Freshwater is not located on the Reserve. Moreover, the ultimate
customers are the purchasers of the fish from Freshwater in nationa and international markets. Of

course, they are not located on the Reserve either.

[75] Asamatter of the private law of agency and the sale of goods, | agree that the Appellants
contract to sell the fish to Freshwater through the agency of the Co-op. In my opinion, however, the
role of Freshwater islessimportant than the Crown contends in determining the location of the

Appelants business activities and hence of their resulting income.

[76] Firg, itisimmaterial that the ultimate customers, that is, those who buy from Freshwater,
have no connection with areserve. What Freshwater does with the fish after taking delivery has

relatively little direct impact on the amount that the Appellants are paid.

[77] Thisisbecausethe price of fishis set by Freshwater before the fishing season begins, and is
based on its prediction of the market prices of various species of fish inthe coming year. The
purchase price received by the fishers was 85% of thisfigure; market fluctuations in the price
received by Freshwater, and the quantity of fish that it was able to sdll, thus could have only aminor

direct impact on the income received by the fishersin that year.
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[78]  Of course, the price paid to the fishersisindirectly related to projected pricesfor fish on
national and international markets: last year’ s actual market price will generaly be an important

factor in predicting the price for the coming season.

[79] Inthisrespect, the facts of the present case are analogous to those in Bastien, where the
Indian’ s investment income was determined directly by the terms of the deposit with the on-reserve
financia institution, and only indirectly by the rates of return that the institution could obtain by
investing its funds in the financial markets. Accordingly, the Court stated (at paras. 60-61), the fact
that the institution invested its funds in the market was less important in determining the location of
Mr Bastien’ s investment income than the fact that he had a contract with the on-reserve financial

institution, because hisinvestment income flowed directly from the terms of that contract.

[80] Hence, Justice Cromwell said in Bastien (at para. 61), “the other commercial activities of the
... [financial ingtitution] should have been given no weight”. Thisisequaly applicableto the

commercia activities of Freshwater in the present case.

[81] Second, to characterize the Co-op smply as the purchasing agent for Freshwater
substantialy distortsits importance to the general economic life of the Reserve (to whichiit isthe
biggest contributor after the federal government) and to commercial fishing in particular by

members of the First Nation, including the Appellants.
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[82] For example, the Co-op controls the quota (and thereby controls the fishers' income); it
provides financia support through loans for the purchase of boats and other items needed for
fishing; it operates the packing stations and issues receipts for the fish delivered by the fishers; it
administers the funds provided by Freshwater and pays the fishersfor their catch; it facilitates
fishersin hiring hel pers on the Reserve by assuming responsibility for their payment and debiting
the fishers' accounts for the amounts paid; and, most important, it represents the interests of the

fishersin dealing with Freshwater.

[83] The Co-opisthusacritically important institution in the economic life of the Reserve and
pre-dates Freshwater. Its activities permeate all aspects of commercial fishing by its members, from
the provision of interest-free loans for the purchase of boats and other fishing equipment, to

representing the interests of fishersin negotiations with Freshwater.

[84] Itisclear from the evidence that although the Appellants were aware that the fish they

caught were eventually taken by Freshwater and sold to its customers off-reserve, all their business

dealings were with the Co-op. From the perspective of the fishers, the Co-op bought their fish and

paid them for their catch. Asthe Judge put it (at para. 68) in reference to Mr Robertson’s evidence:
From his perspective, his connection to the Co-op on the reserve was an integral part

of the activity in which he engaged. Indeed, it was the beginning and end of his
commercia world.

(Emphasis added)

Asthe Supreme Court has stated in other Aboriginal rights contexts, the Aborigina perspectiveis

always important: see, for example, R. v. Van der Peet, [1996] 2 S.C.R. 507 at paras. 49-50;
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Delgamuukw v. British Columbia, [1997] 3 S.C. R. 1010 at paras. 81-82; R. v. Marshall, [1999]

3 S.C.R. 456 at para. 19.

[85] Onthebasisof thesefacts, | am satisfied that the business activities of the Appellants

associated with their fishing business are situated on the Reserve.

G. CONCLUSIONS

[86] Having considered all the above factors, | have concluded that the business income earned
by the Appellants from commercial fishing is Situated on the Reserve and is therefore not subject to
income tax by virtue of section 87. Therole played by the Co-op, an on-reserve ingtitution, in the
fishing business of its members, nearly al of whom live on the Reserve, to my mind, firmly anchors

the Appellants’ business activitiesto the Reserve.

[87] Thefact that the Appellants catch and deliver their fish off-reserve may not assist in locating
their business on-reserve. However, in my opinion, it does not locate their business off-Reserve.
Members of the First Nation have long fished commercialy in the lakes abutting or near to the
Reserve; they cannot fish on the Reserve itself; the packing stations are run by the Co-op; they keep

their boats on the Reserve, and set out from there to fish.

[88] Finadly, the Appellants income from the employment insurance benefits they received was
also situated on areserve in the years in question, largely because that was the situs of their

qualifying activities: Williams at 896-97.
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[89] For dl thesereasons, | would dismiss the appeals with costs.

“John M. Evans’
JA.

“1 agree
Carolyn Layden-Stevenson JA.”



Page: 28

PELLETIER J.A. (Concurring Reasons)

[90] | haveread my colleagu€e's carefully drafted reasons. He has analyzed, as the Supreme
Court has told us we must, the issue of the situs of the appellants' businessincome in the light of the
connecting factors which have been identified at various times in the jurisprudence. | agree with the

conclusion he has reached on the basis of hisanaysis.

[91] Inmy view, thereisamuch more direct route to the same conclusion and it isthis. While
the objective of s. 87 of the Indian Act R.S.C. 1985 c. I-5 isfar from clear, one can say that it must
have been intended to protect or enhance Indians' economic interest in their reserve. Because
incomeisintangible property, the application of s. 87 requires one to connect the incomeinissue
with areserve. In this case, theissue is the taxation of businessincome of residents of anorthern
reserve, income generated by commercia fishing, one of the few business activities open to

residents of that reserve.

[92] Inmy view, the connection to the reserve required by s. 87 and the jurisprudence which it
has spawned is supplied by the relationship between the business activity and the location and
attributes of the reserve. In this case, the appellants are engaged in a business activity that is
indigenous to their remote northern reserve. The application of s.87 should not be divorced from the
reality of Indian reservelife. Theinquiry required by s. 87 should focus on the business
opportunities available to these appel lants, living where they live, exercising the skillsthey have. If

s. 87 isintended to protect, in some undefined way, the economic patrimony of Indiansin relation to
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thelr reserves, | can think of no circumstances in which its application would be more appropriate

thanitisinthiscase.

“J.D. Denis Pdletier”
JA.
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