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[1] Thisisan appeal of the judgment of the Tax Court of Canada (2011 TCC 3) affirming a net
worth assessment that includes the imposition of penalties under subsection 163(2) of the Income

Tax Act.

[2] The submissions of counsel for Mr. Nowak included submissions on a motion to present

evidence on appeal. The evidence sought to be presented on appedl isintended to undermine the
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judge' s negative conclusions about Mr. Nowak’ s credibility, which in turn led to the regjection of
Mr. Nowak’ s explanation for the source of the money that the Minister concluded was unreported
income. Counsel for Mr. Nowak concedes that the evidence sought to be presented on appeal could
have been presented at trial. His argument is that the evidence nevertheless should be admitted in
the interests of justice because, it is aleged, counsel who acted for Mr. Nowak in the Tax Court was
ineffective to the point of incompetence. Indeed, the new evidence submission is based entirely on

the allegation of ineffective counsdl.

[3] We have not been persuaded that the new evidence should be admitted. Not only does the
evidence offered in support of the motion fall well short of establishing ineffective counsel, the
proposed new evidence offers only a speculative explanation for the inconsistenciesin Mr.

Nowak’ s evidence that were noted by the judge and that supported his negative credibility findings.

[4] Asto the merits of the appeal, we have not been persuaded that the judgment under apped is

wrong in law or is based on a palpable and overriding factual error. The judge’ s assessment of the

credibility of Mr. Nowak was reasonably open to him on the evidence presented to him, aswas his

finding that Mr. Nowak deliberately understated hisincome.

[5] The appeal will be dismissed with costs.

"K. Sharlow"

JA.
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