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[1] In the course of processing Mr. Sellathurai’s claim for ministeria relief under

subsection 34(2) of the Immigration and Refugee Protection Act, S.C. 2001, c. 27 (Act), the
Minister of Public Safety and Emergency Preparedness (Minister) inadvertently disclosed
documentsto Mr. Sellathural’ s counsel that the Minister viewed to be subject to national security
privilege. After asking that the documents be returned, the Minister sought and obtained an order
from the Federal Court requiring Mr. Sellathurai’ s counsel to return the documents to the Minister.
The central issuein this appeal is whether the Federal Court possessed the jurisdiction to make such

an order. Other issuesto be decided on this appeal include whether, in the absence of a certified
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guestion, this Court has jurisdiction to hear the appeal and whether the Federa Court erred by
failing to appoint an amicus curiae or by failing to consider whether the principles of procedural
fairness required that some remedy be afforded to Mr. Sellathurai. A complete list of the issuesto

be decided appears at paragraph 13 below.

Backaground Facts

[2] To appreciate the issues before the Court it is necessary to understand the protracted facts

that led to the making of the order under appeal. The facts may be summarized as follows:

1. In 1997, areport issued under section 27 of the Immigration Act, R.S.C. 1985, c. I-2
(former Act) aleged that Mr. Sellathurai was a member of the inadmissible class of
persons described in clause 19(1)(f)(iii)(B) of the former Act. Specificaly, the report
alleged Mr. Sdllathurai to be a person who there are reasonable grounds to believe is
or was amember of an organization that there are reasonable groundsto believeis
or was engaged in terrorism. The organization referred to in the report was the

Liberation Tigers of Tamil Eelam (LTTE).

2. Later, Mr. Sdllathurai received a direction to report for an admissibility inquiry
before the Immigration Division of the Immigration and Refugee Board

(Immigration Division). The inquiry began on March 19, 1999.

3. The hearing before the Immigration Division into Mr. Sellathurai’ s alleged
inadmissibility was split into two parts. The first part of the inquiry was completed

on September 26, 2001. At that time amember of the Immigration Division
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concluded that there were reasonable grounds to believe that Mr. Sellathural was a
member of the LTTE. Whether the LTTE was aterrorist organization was an issue

left to be determined at the second stage of the inquiry.

On August 20, 2002, Mr. Sellathurai applied under subsection 34(2) of the Act for
an exemption from afinding that he was inadmissible on security grounds as a result
of being amember of an organization that there are reasonable grounds to believe
engages, has engaged or will engage in terrorism. Subsection 34(2) of the Act
provides, among other things, that membership in aterrorist organization does not
condtitute inadmissibility where an affected person satisfies the Minister that his or

her presence in Canada would not be detrimental to the national interest.

Asaresult of Mr. Sellathural’ s application under subsection 34(2) of the Act, the
Canada Border Services Agency (CBSA) prepared a brief for the Minister. The brief
recommended that Mr. Sellathurai’ s request for ministerial relief be denied. In
February 2006, Mr. Sellathurai was provided with a copy of the brief and given the
opportunity to respond to it. Later, further submissions were invited from

Mr. Sdlathurai in 2007 and in 2008.

Prior to the events relevant to this appeal, no decision had been made with respect to

Mr. Sdllathurai’ s request for ministerial relief.

After the member of the Immigration Division determined that there were

reasonable grounds to believe that Mr. Sellathurai was amember of the LTTE, the
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inquiry was to continue before the Immigration Division. However, from
September 26, 2001 until October 21, 2008 the admissibility hearing was adjourned
from timeto timein order to allow the Minister to make a decision on the request

for ministeria relief.

On December 29, 2008, the Immigration Division refused Mr. Sellathurai’ s request

for afurther adjournment.

Mr. Sdllathural then filed in the Federa Court, in court file IMM-152-09, an
application for leave and judicia review of the decision of the Immigration Division
refusing a further adjournment. He also sought an order staying the admissibility
hearing. The Federa Court granted the stay. Subsequently leave was granted by the
Federa Court, and the hearing of the application for judicia review was scheduled

for February 23, 2010.

On February 26, 2010, Justice Hughes of the Federal Court directed that the
application for judicial review be adjourned sine die. Counsdl were to provide

updates to the Court as to the status of the request for ministerial relief.

On August 12, 2010, counsel for Mr. Sellathurai provided the following report to
the Court:
Re:  Sdlathurai v. MCI, Court File: IMM-152-09
Asyour recordswill show | am the solicitor
for the Applicant. Thisjudicial review applicationis

presently in abeyance while the parties try to resolve
matters. Mr. Todd, counsel for the Minister has been
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advising Justice Hughes of the status of the case from
timeto time.

| undertook to update the Court thistime.
Mr. Sellathural has received a new package of
materials from the CBSA and was asked to reply by
August 15, 2010. | requested an extension to the end
of August because | was away for some time and
with other matters, it would not have been possible
for me to meet this deadline. The extension was
granted and it was our expectation that the case
would go before the Minister for a decision shortly
after submissions were filed.

A new issue hasjust arisen. The CBSA has
requested that its package of materials disclosed to
me and Mr. Sdllathurai be returned becausethereis
apparently classified material that has been
inadvertently disclosed. The CBSA has advised that
Mr. Sellathura will be given a month from receipt of
the redacted materiasto reply so that it would
actualy be later than the end of August when the
reply would come due.

We arein the process of addressing the
CBSA request, asit is not apparent that any classified
materia hasin fact been disclosed.

The matter ismoving along so | would
suggest that either | or Mr. Todd report back to the
Court by the end of September either to advise that
the matter is now resolved or at least to update the
Court on the status of its resolution.

Please advise if there are problems with this.
Thank you for your attention.
[emphasis added)]
12.  OnAugust 16, 2010, the CBSA wrote to Mr. Sellathurai’ s counsel advising that:

Thisisin responseto your letter dated August 12,
2010. A review of thefile has reveaed three




documents which contain information that should not
have been disclosed:

1- Canadian Security Intelligence
Service (CSIS) letter dated
January 26, 1995. This document is
six pageslong, hasthe CSIS
letterhead, and is marked “ Secret”. It
isAppendix 9 in the package.

2- Canadian Security Intelligence
Service (CSIS) letter dated
November 9, 1995. This document is
five pageslong, hasthe CSIS
letterhead, and is marked “ Secret”. It
isin Appendix 18 of the package.

3 Canadian Security Intelligence
Service (CSIS) letter dated
December 10, 2007. Thisdocument is
two pageslong, is marked “ Secret”,
and issigned by a CSIS employee. It
isin Appendix 18 of the package.

We request that you seal and return the above-noted
documents, along with any copies that were made, to
our attention at your earliest convenience. We assert
that these documents carry national security
privilege, and must be protected.

We thank you for your cooperation in this matter.
[emphasis added]

On August 19, 2010, counsel for Mr. Sdllathurai responded:

Thank you for your letter of August 16, 2010. | have
specificaly pulled the referenced reports and sealed
them. | have the only copy as no others were made or
given to anyone ese. | would appreciateit if you
would send the redacted version which you intend to
rely on publicly so that we may determineif the
matter can be settled amicably or if having the court
review it would be more appropriate. We cannot
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15.

continue with Mr. Sellathurai’ s submissions until this
is settled because of the concern about not raising
with him any of the relevant issues arising from the
referenced reports. | am not sureif parts of these
reports are to be sealed, how we will deal with the
fact that he and others already have some knowledge
of the concerns raised in the documents because we
were aready well underway in preparing reply
submissions. Please note | am away next week.
Thank you. Please advise. [emphasis added)]

On September 2, 2010, Justice Hughes issued the following direction:

THIS COURT HEREBY DIRECTS that:

1 [Counsd for Mr. Sdllathural] shall place the
documentsin question in a sealed envelope
and file it with the Court number and style of
cause clearly marked together with a caption
to the effect that it is not to be opened until
further Order or Direction of the Court. This
shall be done on or before September 8,
2010;

2. The Department of Justice shall, on or before
September 8, 2010 furnish to [counsel for
Mr. Sdllathurai] and file with the Court
copies of said documents redacted so asto
remove or obscure the contentious material;

3. On or about September 8, 2010, the
Department of Justice shal fileaMotion to
be heard at adate to be fixed by the Office of
the Chief Justice, to be heard by a designated
Judge, if required as to the further manner in
which said documents are to be dealt.
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The three documents provided to Mr. Sdllathurai’ s counsel were filed with the Court
and redacted versions of the documents were provided to Mr. Sellathurai’ s counsel.

The Minister filed anotice of motion in court file IMM-152-09. The motion was
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brought in writing under Rule 369 of the Federal Courts Rules, SOR/98-106 and
was supported by two affidavits filed and served on counsdl for Mr. Sellathurai as
well as aconfidential affidavit filed with the Court on an ex parte basis that was
described as*justifying the nationa security privilege clam.” Therelief sought in
the notice of motion was as follows:

THISMOTION IS FOR injunctive relief in the
context of inadvertent disclosure of documentsto
which national security privilegeisclaimed. The
Respondent seeks the assistance of this Honourable
Court to resolve an issue involving inadvertent
disclosure by aFederal tribuna (the Respondent
Minister) of certain documents to which the
Respondent claims are subject to national security

privilege.

The Respondent requests that a designated Judge of
this Court sanction the direction of the Honourable
Justice Hughes that the documents in question are to
be sealed and filed with this Court by [counsel for
Mr. Sdllathurai] by September 8, 2010 by reviewing
the redacted and unredacted versions of the
documents. The Respondent requests an order
upholding the Respondent’ s national security
privilege claim.

The Respondent seeks an order, as necessary or
required, ensuring that the Applicant seal and return
to the Respondent any other paper copy of the
national security privilege documents in question and
destroy any €electronic copy of the documents that
may exist in the control and possession of the
Applicant and [his counsdl]. The Respondent
additionally seeks an order that the Applicant and
[his counsel] destroy any notes relating to the
national security privilege documents in question to
ensure that no further violation of the nationd
security privilege occurs.
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The Respondent requests such other relief asthis
Honourable Court seesfit. [emphasis added]

While the Minister’ s motion was initialy brought in writing under Rule 369, an ord
hearing was held on October 20, 2010. On November 3, 2010, a Judge of the
Federal Court (Judge) issued an order and reasons in support of the order. The
reasons are cited as 2010 FC 1082, 375 F.T.R. 181. The order provided:

THE COURT ORDERS, DECLARES AND
DIRECT S that:

1. the Order of Justice Hughes, dated
September 2, 2010, is confirmed,;

2. the national security claim of privilege over
those portions of the Disputed Documents, as
asserted by the Minister, is upheld;

3. to the extent that any of the following steps
have not been taken, the Court orders that:

» theApplicant seal and return to the
Minister, through his counsel, any paper
copy of the unredacted Disputed
Documents,

» the Applicant destroy any e ectronic copy
of the unredacted Disputed Documentsin
the control or possession of the Applicant
or hiscounsdl; and

» the Applicant and his counsel destroy any
notesin their possession or control
relating to the redacted portions of the
Disputed Documents.

4, The unredacted Disputed Documents, that
currently are in asealed envelope filed with
the Court and that form part of this Court
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File, areto be returned by the Registry to the
Minister’s counsel; and

5. no question of genera importance is certified.

Mr. Sellathurai now appeals from this order.

The Decison of the Federal Court

[3] The Judge framed the issues before her asfollows:

1 Does the Federal Court have jurisdiction to determine this motion and grant the

relief sought by the Minister pursuant to section 87 of the Act?

2. Should the Minister’ s motion to recall the disputed documents succeed?

(& Arethese documents the subject of national security privilege?
(b) Did the Minister waive nationa security privilege on the disputed documents?

(o) Isnationa security privilege an exception to the “open court principle’?

3. Should the Court designate a specia advocate, pursuant to section 87.1 of the Act,

to advance the interests of the Applicant?

[4] After reviewing the relevant facts, the Judge began consideration of the first issue: did the
Federa Court have jurisdiction to determine the motion pursuant to section 87 of the Act? In her

view, neither party disputed the Federal Court’ s jurisdiction to hear the motion, so the real issue was
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whether it should be heard under section 87 of the Act or section 38 of the Canada Evidence Act,

R.S.C. 1985, c. C-5 (Evidence Act).

[5] The Judge recognized the importance of preventing the disclosure of sensitive materials and
also recognized the Crown'’ sinterest in recalling sensitive documents that were accidentally
released. The question was how accidental disclosure of such documents should be dedlt with in the

circumstances of this case.

[6] The Judge disagreed with Mr. Sellathurai’ s submission that the Federal Court was required
to deal with theissue under section 38 of the Evidence Act. Where another statute provided a
legidative scheme for dealing with secret documentsin the context of a particular type of
proceedings, that scheme took precedence. The Act provided such a scheme in the present case. If
section 38 of the Evidence Act remained applicable, section 87 of the Act would be redundant.
Therefore, the Judge concluded that section 87 of the Act was applicable to this case, not section 38

of the Evidence Act.

[7] The Judge then moved to consideration of section 87 of the Act. She rejected
Mr. Sdllathurai’ s argument that the Minister’s motion did not form part of existing judicial review
proceedings as required by the language of the provision. She reasoned, at paragraph 27, asfollows:

[Mr. Sdllathurai’ s] own action, in seeking a stay of the [Immigration Division’s]
hearing and an adjournment of the judicia review, has inextricably linked the
Ministeria Relief Application and the judicial review of the [Immigration
Division's] interlocutory decision. As aresult, thereislittle question in my mind that
documents disclosed in the context of the Ministerial Relief Application would have
relevance to the judicia review application when, and if, it is heard. It follows that,
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although the Disputed Documents were disclosed pursuant to the Ministerial Relief

Application, this disclosure forms part of the substance of the judicial review motion

that currently stands adjourned sine die.
[8] She aso reasoned that even if the disputed documents did not fall within the adjourned
judicia review the result would be the same, because the documents had been disclosed pursuant to
amatter within the Act, that is, the subsection 34(2) application for ministeria relief. From there,
Rule 4 of the Federal Court Ruleswould “bridge the gap,” and allow the Court to adopt, by

analogy, the section 87 procedure. “In summary, | find that the Federal Court has jurisdiction to

consider this motion either directly or by analogy pursuant to s. 87 of IRPA.”

[9] The Judge then turned to consider the next issue: should the Court allow the Minister’s
motion for the return of the documents? After areview of the documents and the confidential
affidavit, she concluded that the information contained in the original disclosure but redacted in the
documents later provided pursuant to Justice Hughes' direction was subject to national security
privilege. She also concluded that the disclosure did not constitute waiver of the privilege, since the
disclosure had been accidental. The mistaken disclosure had not reduced the national interest in

preventing dissemination of the information.

[10]  The Judge then considered the final issue: should the Court appoint a special advocate to
advance Mr. Sdllathurai’ sinterests? The Judge applied the factors previoudy applied to applications
for the appointment of a specia advocate made in the course of an application under section 87 of
the Act as articulated in Kanyamibwa v. Canada (Minister of Public Safety and Emergency

Preparedness), 2010 FC 66, 360 F.T.R. 173 at paragraphs 43 to 56. While section 87.1 of the Act
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would alow the Court to appoint a special advocate, the Judge decided against this, for severa

reasons:
. She had already concluded that disclosure of the documents would be injuriousto
national security;
. A judicia review of adenia of ministerial relief under subsection 34(2) differs from

ajudicia determination concerning the reasonableness of a security certificate and a

judicia review of the detention of a person subject to a security certificate;

. The Minister had not yet determined whether to grant relief to Mr. Sellathurai, the
information was minimal and it was uncertain whether the Minister would rely on

the information he sought to protect; and

. Mr. Sellathurai was not facing imminent removal, and was not being detained.

[11] Finaly, at paragraphs 54 to 56 the Judge gave brief consideration to whether she should
certify aquestion. Mr. Sellathurai’ s counsal had made her submissions on thisissue three days after
the deadline set by the Judge, and concluded her submissions with “[s]o at this point there are no
issues for which certification is being sought.” The Judge found the Minister’ s submissionsto be
vague. In the end, the Judge decided not to certify a question, “[g]iven the unique circumstances

that arise on this motion.”

[12] Asset out above, the Judge ordered that Mr. Sellathurai seal and return any paper copy of

the unredacted documents, destroy any electronic copy in his control or possession (or the control



Page: 14

or possession of his counsdl), and destroy any notes relating to the redacted portions of the
documents. The copies of the documentsin the Court’ s possession were to be returned to the

Minister' s counsdl.

The | ssues

[13] Inmy view, the issuesto be decided on this appeal are:

1. Does this Court have jurisdiction to hear this appeal ?

2. What isthe standard of review to be applied to the remaining issues?

3. Did the Judge err by concluding that the Federal Court had jurisdiction to consider the
motion either directly or by analogy under section 87 of the Act?

4, If the Federal Court erred by applying section 87 of the Act, what was the proper
procedure to follow?

5. Did the Federal Court err in concluding that the inadvertently disclosed documents
could be returned to the Minister?

6. Did the Federa Court err in law by applying the jurisprudence relevant to the
appointment of a specia advocate under sections 87 and 87.1 of the Act, or by failing to
consider whether it was procedurally fair to limit Mr. Sellathural to responding to the
redacted version of the documents when making submissions to the Court and the

Minister?
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Consider ation of the | ssues

1. Does this Court have jurisdiction to hear this appeal ?

[14]  Therespondent submits that the Judge correctly determined that the Federal Court
possessed jurisdiction under the Act to order the return of the inadvertently disclosed documents. It
follows, the respondent says, that because the Judge did not certify a question this appeal should be
guashed on the ground this Court lacks jurisdiction to hear the appedl. In the dternative, the
respondent saysthat if this Court finds that the Judge possessed the jurisdiction to protect the
disclosed documentsin the manner she did, in the absence of the certified question this Court lacks
jurisdiction to consider “any ancillary issues raised by the Appellant regarding how the

Applications Judge exercised her jurisdiction” (paragraph 31, respondent’ s factum).

[15] Itisuncontroversia that, asamatter of genera principle, the Act prohibits appeals from
interlocutory decisions of the Federa Court (paragraph 72(2)(e) of the Act). The Act aso prohibits
appeals from fina decisions of the Federal Court, unless in rendering judgment ajudge of the
Federal Court certifies that a serious question of general importance isinvolved and states that
guestion (paragraph 74(d) of the Act). That said, the jurisprudence of this Court is well-settled that
these preclusive clauses are not to be interpreted literally. This Court can hear an appeal whereitis
alleged that the Federal Court judge committed ajurisdictional error: Horne v. Canada (Minister of
Citizenship and Immigration), 2010 FCA 337, 414 N.R. 97 at paragraph 4, citing Subhaschandran
v. Canada (Solicitor General), 2005 FCA 27, [2005] 3 F.C.R. 255 at paragraph 17 and Narvey v.

Canada (Minister of Citizenship and Immigration), (1999) 235 N.R. 305 (F.C.A.).
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[16] Inmy view, thisappea doesraise ajurisdictiona question. Thereisreal uncertainty about
whether the Federal Court had jurisdiction to deal with the inadvertent disclosure of documentsin
the course of events leading to a decision under subsection 34(2) of the Act. Centra to this apped is
whether the Act, the Evidence Act or neither gave jurisdiction to the Federal Court to deal with the
Minister’ sinadvertent disclosure. Until it is decided whether the Federal Court possessed the
jurisdiction to deal with this matter, its jurisdiction has not been established and this appeal should

proceed.

2. What isthe standard of review to be applied to the remaining issues?

[17] Thisisnot an appeal from an application for judicia review. Therefore, the standard of
review isthat set out in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235. Questions of
law must be determined on a correctness standard. Questions of fact or mixed fact and law are

reviewed on the standard of palpable and overriding error.

[18] Issues 3, 4 and 6, listed at paragraph 13 above, raise questions of law and so the Judge’s
decision on these issues is reviewable on the standard of correctness. Issue 5 required the Judge
to make findings of mixed fact and law. Ultimately, however, the Judge granted injunctive relief
by ordering that the three documents be returned to the Minister. Injunctive relief is
discretionary. A discretionary order made by a Judge will not be interfered with on appeal
unless:

[...] the appellate court clearly determines that the lower court judge has given

insufficient weight to relevant factors or proceeded on awrong principle of law:

Elders Grain Co. v. Ralph Misener (The), [2005] F.C.J. No. 612, 2005 FCA 139 at
paragraph 13. This Court may aso overturn adiscretionary decision of alower court
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whereit is satisfied that the judge has seriously misapprehended the facts, or where
an obvious injustice would otherwise result: Mayne Pharma (Canada) Inc. v.
Aventis Pharma Inc., [2005] F.C.J. No. 215, 2005 FCA 50, 38 C.P.R. (4™ 1 at

paragraph 9.

See: Apotex Inc. v. Canada (Governor in Council), 2007 FCA 374, 370 N.R. 336, at paragraph 15.

3. Did the Judge err by concluding that the Federal Court had jurisdiction to consider the
motion either directly or by analogy under section 87 of the Act?

[19] Asexplained above, the Judge concluded that section 38 of the Evidence Act did not apply.
Instead, because she viewed the disclosure to form part of the substance of the adjourned judicia
review of the decision of the Immigration Division not to adjourn the admissibility hearing, she
viewed section 87 of the Act to be applicable. Alternatively, if the disclosure did not fall within the
adjourned application for judicial review, the Judge decided that the documents had been disclosed
pursuant to a matter within the Act and Rule 4 of the Federal Courts Ruleswould “bridge the gap”

and alow the Court to adopt, by analogy, the section 87 procedure.

[20]  For the reasonsthat follow, | am of the view that the Judge was correct to reject the
application of section 38 of the Evidence Act and to find that the Federal Court had jurisdiction.
However, | respectfully disagree that the source of the Court’ sjurisdiction was section 87 of the
Act. In my view, as explained below, the Court’ sjurisdiction was founded upon section 44 of the
Federal Courts Act, R.S.C. 1985, c. F-7 and the Federa Court’s plenary jurisdiction over disclosure

inimmigration matters,
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[21]  Turning first to the potential application of section 38 of the Evidence Act, section 38 is set
out in the appendix to these reasons. Generdly, it provides a mechanism for the protection of
information wherein a proceeding aperson is required to disclose, or expects to disclose or cause to
be disclosed, sengitive or potentialy injuriousinformation (subsection 38.01(1)) or believes that
such information is about to be disclosed (subsections 38.01(2) and (4)) or may be disclosed
(subsection 38.01(3)). In such circumstances, where proper notification has been given to the
Attorney General of Canada, the Attorney General may apply to the Federal Court for an order with
respect to the disclosure of information about which notice was given under any of

subsections 38.01(1) to (4).

[22] However, just as section 39 of the Evidence Act has no application after the disclosure of
sengitive information (Babcock v. Canada (Attorney General), 2002 SCC 57, [2002] 3S.C.R. 3 at
paragraph 26), in my view, section 38 has no application as a mechanism to retrieve information
already disclosed. Nothing in the language of section 38 speaksto its application after disclosure
has been made. It is confined by its language to the future disclosure of sensitive or potentialy

injurious information.

[23] Astothe potential application of section 87 of the Act, the section provides that:

87. The Minister may, during ajudicia  87. Le ministre peut, dansle cadre d’'un
review, apply for the non-disclosureof  contréle judiciaire, demander
information or other evidence. I"interdiction de ladivulgation de
Section 83 — other than the obligations  renseignements et autres é éments de

to appoint a specia advocate and to preuve. L’ article 83 s applique a
provide a summary — appliesto the I’instance, avec les adaptations
proceeding with any necessary nécessaires, sauf quant al’ obligation de
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modifications. nommer un avocat spécial et de fournir
un résume.
[24] Theordinary meaning of thistext isthat section 87 applies only during an application for
judicia review when the Minister may apply for leave not to disclose information that, but for the
granting of leave, would be producible (generally as part of the certified tribuna record). Thus, on
its plain language, section 87 appliesto prevent disclosure. It is not intended to apply asa

mechanism to retrieve information after disclosure has been made.

[25] Moreover, with respect to the requirement that there be a pending application for judicial
review, it iscommon ground that no application for judicial review had been brought with respect
to the pending application for ministerial relief made under subsection 34(2) of the Act. The Judge
found, however, that by obtaining a stay of the admissibility hearing and an adjournment of the
application for judicial review of the Immigration Division’'s decision not to adjourn the
admissibility hearing, Mr. Sdllathurai had “inextricably linked” the subsection 34(2) application and

the application for judicia review. Thus, in her view, section 87 of the Act became applicable.

[26] | again respectfully disagree. As explained above, section 87 appliesto the anticipated
disclosure of information relevant to a pending application for judicial review. The language of the
French version of section 87 is express that the application for the non-disclosure of information or

other evidence may be made “dans le cadre d’' un contrdlejudiciaire’.
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[27] Inthe present case, what was relevant to the pending application for judicia review was
information or evidence about the propriety of the refusal of the Immigration Division to grant a
further adjournment. The information at issue which was inadvertently disclosed isinformation
relevant to whether Mr. Sdllathurai was inadmissible. Therefore, it is not clear that the information
a issueisrelevant to the pending application for judicia review. More to the point, thereisno
evidence that the information inadvertently disclosed in the ministerial relief application formed
part of the record before the Immigration Division so asto be producible in the judicid review of

the decision refusing an adjournment.

[28]  Section 87 applies only to protect information that is producible in a pending application for
judicid review. The linkage to afuture, perhapsrelated, judicia review isinsufficient to make
section 87 applicable to documents or information not otherwise producible in the pending

application for judicia review.

[29] Beforeleaving section 87, brief mention should be made of Rule 4 of the Federal Courts
Rules, known asthe gap rule. Rule 4 states:

4. On motion, the Court may provide 4. En cas de silence des présentes regles
for any procedural matter not provided  ou desloisfédéraes, la Cour peut, sur

for in these Rules or in an Act of requéte, déterminer la procédure
Parliament by analogy to these Rulesor  applicable par analogie avec les
by reference to the practice of the présentes regles ou par renvoi ala

superior court of the provinceto which  pratique de la cour supérieure de la
the subject-matter of the proceeding province qui est laplus pertinente en
most closely relates. I espece.
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Rule 4 existsto ensure that there are no gaps of a procedural nature. Thus, in cases such as

Mohammed v. Canada (Minister of Citizenship and Immigration), 2006 FC 1310, [2007] 4 F.C.R.

300 Rule 4 has been applied in order to fill alacunain the Rules for dealing with sensitive

information. However, in those cases there was no doubt that the proceedings were properly

commenced in the Federal Court and that it possessed jurisdiction (see Mohammed at paragraphs 18

to 20). What was missing was a procedural mechanism for the protection of sensitive information

within the proceeding. Where, however, asin this case the jurisdiction of the Federal Court isin

doubt, Rule 4 cannot be relied upon to confer substantive jurisdiction on the Federal Court.

[31]

Having considered section 38 of the Evidence Act and section 87 of the Act, | now turn to

section 44 of the Federal Courts Act. The section states:

44. In addition to any other relief that
the Federal Court of Apped or the
Federal Court may grant or award, a
mandamus, an injunction or an order
for specific performance may be
granted or areceiver appointed by that
court in al casesin which it appearsto

44. Indépendamment de toute autre
forme de réparation qu’ elle peut
accorder, laCour d appel fédéraleou la
Cour fédérae peut, danstousles cas ou
il lui parait juste ou opportun dele
faire, décerner un mandamus, une
injonction ou une ordonnance

the court to bejust or convenient to do

d’ exécution intégrale, ou nommer un

0. The order may be made either
unconditionally or on any terms and

conditions that the court considersjust.

[emphasis added)]

[32]

sequestre, soit sans condition, soit selon
les modalités qu’ elle juge équitables.
[Non souligné dans |’ original .]

In Canada (Human Rights Commission) v. Canadian Liberty Net, [1998] 1 S.C.R. 626 the

Supreme Court considered the ambit of this provision. The mgjority of the Court observed that by

virtue of sections 3, 18 and 18.1 of what is now the Federal Courts Act, the Federal Court was

made “a court of review and of appeal which stands at the apex of al the administrative decision-
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makers on whom power has been granted by individual Acts of Parliament.” At paragraph 36,

Justice Bastarache wrote for the majority:

36 Asisclear from the face of the Federal Court Act, and confirmed by the
additional role conferred on it in other federal Acts, in this case the Human Rights
Act, Parliament intended to grant a general administrative jurisdiction over federal
tribunals to the Federal Court. Within the sphere of control and exercise of powers
over administrative decision-makers, the powers conferred on the Federal Court
by statute should not be interpreted in a narrow fashion. This means that where an
issueisclearly related to the control and exercise of powers of an administrative
agency, which includes the interim measures to regul ate disputes whose final
disposition isleft to an administrative decision-maker, the Federal Court can be
considered to have a plenary jurisdiction. [emphasis added)]

[33] Themaority of the Court concluded that when the then Federal Court Act and the
Canadian Human Rights Act, R.S.C. 1985, c. H-6 were read together, it was intended that
section 44 of the Federal Courts Act conferred jurisdiction on the Federal Court to grant an
interlocutory injunction enjoining a party to proceedings before the Human Rights Tribunal from
making available messages likely to expose persons to hatred or contempt on the basis of any

prohibited ground of discrimination.

[34] Inthe present case, in addition to sections 3, 18 and 18.1 of the Federal Courts Act,
subsection 72(1) of the Act confers a broad supervisory jurisdiction upon the Federal Court with
respect to matters arising under the Act. In the words of subsection 72(1):

72. (1) Judicia review by the Federa 72. (1) Lecontrdlejudiciaire par la
Court with respect to any matter — a Cour fédérale de toute mesure —
decision, determination or order made,  décision, ordonnance, question ou
ameasuretaken or aquestionraised —  affaire— prisedansle cadrede la
under this Act is commenced by présente loi est subordonné au dépét
making an application for leavetothe  d une demande d’ autorisation.
Couirt.
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[35] Thedisclosure of information to an applicant for ministerial relief that is required by the
principles of procedural fairness, and the control over such disclosure, are clearly related to the
jurisdiction of the Federal Court to supervise the exercise of ministerial discretion to grant or
withhold relief under subsection 34(2) of the Act. It follows, asin Liberty Net, that the Federa

Court has plenary jurisdiction over the disclosure process.

[36] In Liberty Net the majority went on to note the requirement that there be “valid federal law
which nourishes the statutory grant of jurisdiction” and that the “dispute over which jurisdictionis

sought must rely principally and essentially on federal law” (paragraph 43).

[37] Inthe present case, thisrequirement is met in the body of law relating to national security
privilege and public interest immunity, as evidenced in section 38 of the Evidence Act, those
provisions of the Act relating to the protection of information where disclosure would be injurious
to national security or the safety of any person and the Security of Information Act, R.S.C. 1985,

c. O-5.

[38] Toconclude, | find that the Federal Court had plenary jurisdiction to hear and adjudicate
upon the Minister’s motion for injunctive relief. The source of the jurisdiction was section 44 of the
Federal Courts Act and the Federal Court’s plenary jurisdiction over disclosure in immigration
matters. Because the Federal Court’s power to order the return of the documents derived from
section 44 of the Federal Courts Act, the preclusive provisions of paragraphs 72(2)(e) and 74(d) of

the Act do not apply. There was, therefore, no requirement that a question be certified in order for
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this appeal to be properly brought and so this Court may consider the issues raised by the appellant

inthis case.

4, If the Federal Court erred by applying section 87 of the Act, what was the proper procedure
to follow?

[39] Becausethe Federal Court’sjurisdiction was not based directly or indirectly upon section 87
of the Act, it possessed jurisdiction whether or not any related application for judicia review
happened to be pending before the Federa Court. Irrespective of whether related proceedings were
already in existence, in my view the proper procedure to be followed was that followed by the
applicant in Liberty Net. What is now known as a notice of application should have been filed
seeking injunctive relief, and the application should have been supported by appropriate affidavit

evidence.

[40] Inthe present case, the Minister moved by way of notice of motion filed within the pending
application for judicial review of the decision of the Immigration Divison. In my view, thiswas not
fatal to the present application. The notice of motion fully disclosed the grounds relied upon by the
Minister and referred to section 44 of the Federal Courts Act. The motion was supported by
appropriate affidavit evidence. The failure to comply with the Federal Courts Rules does not render

aproceeding, or astep in the proceeding, void (Rule 56).
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5. Did the Federal Court err in concluding that the inadvertently disclosed documents could be
returned to the Minister?

[41] TheMinister’s motion sought injunctive relief, primarily the return of the three documents
released to Mr. Sellathurai that were said to contain information that was subject to national security
privilege. Ancillary relief was sought in the form of an order that any copies of the three documents,
and any notes related to the content of the privileged information, be destroyed. Mr. Sellathurai’s
counsel has advised that no copies were made and there is no suggestion that any notes were made
about the content of the documents. Accordingly, on this appeal the challenge is made only to the
Judge’ s order that the documents be returned to the Minister. Mr. Sellathurai argues that there is no
statutory provision which would allow the Court to order the recall of documents previoudy

disclosed.

[42] For the above reasons, | am satisfied that the Federal Court possessed jurisdiction to grant
injunctive relief mandating the return of the three documents. The question then becomes whether

the Judge erred in the exercise of her discretion by ordering the return of the three documents.

[43] Based on my review of the motion records, Mr. Sellathurai did not serioudly disputein the
Federa Court the Minister’s claim that a portion of the information contained in the three
documents was information that was subject to national security privilege. Nor did he seriously

dispute that the information had been disclosed inadvertently.

[44] InthisCourt Mr. Sdllathurai’ s counsel candidly acknowledged that at |east some of the

content of the three documentsis information that is subject to national security privilege. | have
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read the documents and agree with that characterization. Further, based upon the content of the
documents | accept without reservation the evidence of the Minister that the disclosure was

inadvertent.

[45] The Judge concluded on the evidence before her that the claim to national security privilege
over portions of the three documents was not waived by their inadvertent disclosure. That

conclusion was not challenged on appedl.

[46] All of these factors support the grant of injunctive relief. However, the consequence of
ordering the return of the documents wasto leave Mr. Sdllathurai’ s counsel with redacted versions
of the relevant documents. This limited his counsel to making submissions to the Court and to the
Minister based upon the redacted documents. | consider below whether the Judge erred by limiting
Mr. Sdllathurai to responding to the redacted reports prepared by the Canadian Security Intelligence
Service by ordering the return of the documents and approving the redacted versions provided in
their place. | aso consider whether the Judge erred by relying upon the jurisprudence relevant to

sections 87 and 87.1 of the Act when she declined to appoint a special advocate or an amicus.

6. Did the Federa Court err in law by applying the jurisprudence relevant to the appointment
of a specia advocate under sections 87 and 87.1 of the Act, or by failing to consider whether it was
procedurally fair to limit Mr. Sdllathurai to responding to the redacted version of the documents
when making submissions to the Court and the Minister?

[47] Mr. Sdlathural argued before the Federal Court that:
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1 The Minister’s claim to nationa security privilege was overbroad. He asserted that
some of the information the Minister sought to redact had been previoudly disclosed
in the course of immigration proceedings.

2. Redacting the information was unfair in that the redacted documents | eft a distorted
impression of the case against Mr. Sellathurai. His counsel could only make
submissions to the Minister based on the redacted documents.

3. Even if national security privilege was established, the law does not require in every
case that inadvertently disclosed documents be returned. Reliance was placed upon
the decision of the Federal Court in Khadr v. Canada (Attorney General), 2008 FC
549, 329 F.T.R. 80. There, in the context of an application under section 38 of the

Evidence Act, the Court wrote at paragraph 118:

118 However, | see no practical purpose would
be achieved at this time by requiring counsel for the
applicant to destroy or return their copies of the
unredacted inadvertent disclosures. These
documents have remained in their possession for
over ayear without any apparent resulting harm to
the protected national interests. | think it sufficient
that the information not be further disclosed. There
is some information in the list of inadvertent
disclosures which counsel for the applicant indicated
could be of assistance to his client. Those details are
included in the summary which isto be provided to
counsel and may be used in the extradition
proceedings. [emphasis added]

4, In view of the overbroad claim to national security privilege it was essential that a
special advocate or an amicus curiae be appointed to respond to evidence and

submissions made in camera and ex parte.
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[48] Asindicated in her reasons, the Judge was satisfied that she could review the three
documents and determine both the claim to national security privilege and the propriety of the
redactions to the documents without the benefit of a specia advocate or amicus. Indeed, her ability
to do so and her conclusion that “disclosure of the unredacted disputed documents would be
injurious to national security” was one of the grounds she relied upon in order to conclude that
fairness did not require the appointment of a special advocate (or amicus) to advance

Mr. Sdllathurai’ s interests.

[49] Once satisfied information contained in the three documents was subject to national
security privilege, the Judge ordered the return of the documents. The Judge did not consider in
her reasons Mr. Sellathurai’ s submission that even if aclaim to national security privilege was
established, the Court had discretion to permit some use of the information previously disclosed
to his counsel. The Judge, therefore, did not consider whether fairness required that

Mr. Sellathurai’ s counsel be permitted to make some limited use of the previously disclosed
information in any fashion, for example by making closed, confidential submissionsto the Court
or the Minister. The Judge rejected Mr. Sellathurai’ s request for the appointment of an amicus
curiae or special advocate, applying the factors relevant to an analysis under sections 87 and

87.1 of the Act.

[50] Thethree main issues of fairness that arise on the facts of this appeal are asfollows:

1 The manner in which the Judge considered the appointment of a special advocate

Or amicus curiae;
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2. The usg, if any, that Mr. Sellathural or his counsel might make of the information
which was inadvertently disclosed to them; and

3. The scope of the redactions made in the three relevant documents.

[51] Turning first to the issue of a special advocate or amicus curiae, because section 87 of
the Act did not apply to the circumstances before the Court, there was no basis at law for the
appointment of a special advocate. This role was created by Parliament, and the circumstances
when a special advocate may be appointed are limited to those provided for in the Act. It was,
however, open to the Judge to appoint an amicus curiae if persuaded that such appointment was
necessary to assist the Court to arrive at afull and fair determination of the fairness issues
(Khadr v. Canada (Attorney General), 2008 FC 46, [2008] 3 F.C.R. 306 at paragraph 19, citing

Liberty Net at page 641).

[52] Asnoted above, the Judge rejected the request for the appointment of an amicus curiae
by applying the factors applicable to the appointment of a special advocate. Specifically, the
Judge considered that she had already found that disclosure of the documents would be injurious
to national security; the nature of the ministerial relief application was distinguishable from
security certificates and detention review proceedings, Mr. Sellathurai was neither detained nor
facing imminent removal; and the Minister had not yet made his decision so it was uncertain

whether he would rely upon the redacted information.
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[53] Inthe unique circumstances before the Court it was, in my view, an error of law for the
Judge to dismiss the request for the gppointment of an amicus on thisbasis. As explained below, by
doing so the Judge failed to consider that in this case the information subject to national security
privilege had already been disclosed to Mr. Sdllathurai. Thisfact distinguished the jurisprudence

relied upon by the Judge.

[54] The order recalling the documents originally provided by the Minister and the substitution
of redacted documents, prevented counseal for Mr. Sellathurai from making submissions to the
Court or to the Minister on the unredacted information, both because of the practical redlity of the
absence of the unredacted documents and because of the constraint that information protected by
national security privileges not be disclosed. Further, having seen the privileged information,

Mr. Sellathurai’ s counsal’ s ability to respond to the redacted documents was constrained. She could
no longer speculate about the content of the redactions and then address responsive submissions to

the imputed content of the redactions.

[55]  Inthese circumstances, the appointment of an amicus, perhaps authorized by the Court to
have discussions with counsel for Mr. Sellathurai before having accessto the privileged
information, would allow submissions directed to Mr. Sellathurai’ s concerns to be made to the
Court based upon the confidentia record. Thiswas arelevant factor the Judge should have
considered, and which was not addressed in the jurisprudence the Judge relied upon to reject the

appointment of an amicus.
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[56] Turning to the remaining issues of fairness, because the Judge did not address the use, if
any, Mr. Sellathurai and his counsel could make of the privileged information on this appeal, the
Court’ stask is not to determine the merits of thisissue. Rather, if the Court finds that there is an
air of reality to Mr. Sellathurai’ s fairness concerns, the matter should be remitted to the Federal

Court for consideration.

[57]  For thefollowing reasons, | believe there was an air of reality to the concerns raised by
Mr. Sellathural. Therefore it was, in my respectful view, an error for the Judge to fail to consider
Mr. Sdllathurai’ s submission that, in the circumstances, fairness required that his counsel be
permitted to make some limited use of the information inadvertently disclosed by the Minister.
Restricting counsal to making submissions upon the redacted record limited the ability of

Mr. Sdllathurai’ s counsel to argue before the Judge that the redactions proposed by the Minister
were overbroad, and that some of the redacted information had been disclosed in previous
proceedings. Once Justice Hughes ordered that three documents be delivered to the Court, how was
Mr. Sellathural to establish that the national security claim to privilege was overbroad? Aside from
the difficulty posed by taking the three documents from his counsel’ s possession, in order to show
information now redacted had previoudly been disclosed, he and his counsel would have been
required to disclose the substance of the redacted information. Aswell, limiting counsel to the
redacted information further hampered Mr. Sellathurai’ s ability to make future submissionsto the

Minister on the full record.
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[58]  Intheses circumstances, the Judge was required to consider Mr. Sellathurai’s
submissions that his counsel be permitted to make some use of the confidential information.
Until these submissions were dealt with it was premature for the Judge to order the return of the

documents.

[59] For thesereasons, | have concluded that the Judge erred by failing to consider the
particular circumstances in this case when deciding on Mr. Sellathurai’ s request for the
appointment of an amicus and by failing to consider what, if any, use Mr. Sellathurai could make

of the information that had been disclosed to him.

[60] | wishto stress, however, that nothing in these reasons should be taken to mean that fairness
requires that an amicus be appointed, or that the redactions be reduced, or that Mr. Sdllathurai’s
counsel be permitted to make some limited use of the information subject to national security
privilege. | am simply of the view that the Judge was required at law to consider the issues of

fairnessraised by Mr. Sdlathurai.

Concluson
[61] | have come to the same conclusion as the Judge on the power of the Federal Court to

issue the order, but for different reasons.
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[62] However | have come to the conclusion that the appellant’ s requests that an amicus
curiae be appointed and that an appropriate remedy be devised in view of the fact that the

information has been disclosed to him, should be considered.

[63] For thesereasons, | would allow the appeal to the limited extent of remitting the matter to
Justice Snider, or another designated judge of the Federa Court (as may be determined by the Chief
Justice of the Federal Court), for the purpose of considering whether in the circumstances an amicus
curiae should be appointed to assist the Court and what, if any, remedy is required by application of
the principles of procedural fairness as aresult of the inadvertent disclosure to Mr. Sellathurai of

three documents that contained privileged information.

[64] Inal other respects, | would dismiss the appedl.

Postscript

[65] By letter dated May 13, 2011 counsel for the Minister wrote requesting “the return of this
secret material following the rendering of a judgment in the af orementioned appeal filein

accordance with the registry’ s usual procedure in such matters.”

[66] Thisisarequest that the confidential affidavit filed with the Federal Court on an ex parte

basis to support the claim of national security privilege be returned.
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[67] The affidavit in question isone similar to that which isfiled in support of an application
under section 87 of the Act. | know of no practice whereby such affidavits are returned to the
Minister, and such a practice would not be consistent with sections 3 and 4 of the Federal Courts
Act which continue this Court and the Federal Court as superior courts of record. The affidavit

shall not be returned. It forms part of the confidential record of the Federal Court.

“Eleanor R. Dawson”
JA.

“| agree
Gilles Létourneau J.A.”

“| agree
David Stratas JA.”



APPENDIX

Section 38 of the Canada Evidence Act reads as follows:

38. The following definitions apply in
this section and in sections 38.01 to
38.15.

“judge”
«juge »

“judge’ meansthe Chief Justice of the
Federal Court or ajudge of that Court
designated by the Chief Justice to
conduct hearings under section 38.04.

“participant”
« participant »

“participant” means a person who, in
connection with aproceeding, is
required to disclose, or expectsto
disclose or cause the disclosure of,
information.

“potentially injuriousinformation”
« renseignements potentiellement
pré§udiciables »

“potentially injurious information”
means information of atypethat, if it
were disclosed to the public, could
injureinternational relations or national
defence or national security.

“proceeding”
«instance »

“proceeding” means a proceeding
before a court, person or body with
jurisdiction to compel the production of
information.

38. Les définitions qui suivent
S appliquent au présent article et aux
articles 38.01 a 38.15.

«instance »
“proceeding”

« instance » Procédure devant un
tribunal, un organisme ou une personne
ayant le pouvoir de contraindre la
production de renseignements.

«juge »
“judge”

« juge » Lejuge en chef dela Cour
fédérale ou le juge de ce tribunal
désigné par le juge en chef pour statuer
sur les questions dont est saisi le
tribunal en application del'article
38.04.

« participant »
“participant”

« participant » Personne qui, dansle
cadre d' une instance, est tenue de
divulguer ou prévoit de divulguer ou de
faire divulguer desrenseignements.

« poursuivant »
“prosecutor”

« poursuivant » Représentant du
procureur général du Canadaou du
procureur général d’ une province,
particulier qui agit atitre de
poursuivant dans e cadre d’ une



“prosecutor”
« poursuivant »

“prosecutor” means an agent of the
Attorney Genera of Canadaor of the
Attorney Genera of a province, the
Director of Military Prosecutions under
the National Defence Act or an
individual who acts as a prosecutor in a
proceeding.

“sengtive information”
« renseignements sensibles »

“sendtive information” means
information relating to international
relations or national defence or national
security that isin the possession of the
Government of Canada, whether
originating from inside or outside
Canada, and is of atypethat the
Government of Canadaiistaking
measures to safeguard.

Notice to Attorney General of Canada

instance ou le directeur des poursuites
militaires, au sensdelalLoi sur la
défense nationale.

« renseignements potentiellement
prgudiciables »
“potentially injurious information”

« renseignements potentiellement
préudiciables » Les renseignements
qui, S'ils sont divulgués, sont
susceptibles de porter préudice aux
relations internationales ou ala défense
ou alasécurité nationales.

« renseignements sensibles »
“sengitive information”

« renseignements sensibles » Les
renseignements, en provenance du
Canada ou de I’ é&ranger, qui concernent
les affairesinternationales ou la défense
ou la sécurité nationales, qui se
trouvent en la possession du
gouvernement du Canada et qui sont du
type desrenseignements al’ égard
desguels celui-ci prend des mesures de
protection.

Avis au procureur général du Canada

38.01 (1) Every participant who, in
connection with aproceeding, is
required to disclose, or expectsto
disclose or cause the disclosure of,
information that the participant believes
is sengitive information or potentialy
injurious information shall, as soon as
possible, notify the Attorney General of
Canadain writing of the possibility of
the disclosure, and of the nature, date
and place of the proceeding.

38.01 (1) Tout participant qui, dansle
cadre d' une instance, est tenu de
divulguer ou prévoit de divulguer ou de
faire divulguer des renseignements dont
il croit gqu'il s agit de renseignements
sensibles ou de renseignements
potentiellement préudiciables est tenu
d aviser par écrit, dés que possible, le
procureur général du Canadade la
possibilité de divulgation et de préciser
dans|’avislanature, ladate et le lieu de
I’instance.
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During aproceeding

(2) Every participant who believes that
sengitive information or potentially
injurious information is about to be
disclosed, whether by the participant or
another person, in the course of a
proceeding shall raise the matter with
the person presiding at the proceeding
and notify the Attorney General of
Canadain writing of the matter as soon
as possible, whether or not notice has
been given under subsection (1). In
such circumstances, the person
presiding at the proceeding shall ensure
that the information is not disclosed
other than in accordance with this Act.

Notice of disclosure from official

(3) An official, other than a participant,
who believesthat sensitive information
or potentialy injurious information
may be disclosed in connection with a
proceeding may notify the Attorney
General of Canadain writing of the
possibility of the disclosure, and of the
nature, date and place of the
proceeding.

During aproceeding

(4) An official, other than a participant,
who believes that sengitive information
or potentialy injurious information is
about to be disclosed in the course of a
proceeding may raise the matter with
the person presiding at the proceeding.
If the official raises the matter, he or
she shall notify the Attorney General of
Canadain writing of the matter as soon

Au cours d’' une instance

(2) Tout participant qui croit que des
renseignements sensibles ou des
renseignements potentiellement
pré§udiciables sont sur le point d étre
divulgués par [ui ou par une autre
personne au cours d une instance et
tenu de soulever laquestion devant la
personne qui préside I’ instance et

d aviser par écrit le procureur généra
du Canada de la question des que
possible, que ces renseignements aient
fait ounon |’ objet de !’ avis prévu au
paragraphe (1). Le cas échéant, la
personne qui présideI’instance veillea
ce que les renseignements ne soient pas
divulgués, sauf en conformité avec la
présenteloi.

Avis par un fonctionnaire

(3) Lefonctionnaire— al’ exclusion
d'un participant — qui croit que
peuvent étre divulgués dansle cadre

d une instance des renseignements
sensibles ou des renseignements
potentiellement préjudi ciables peut
aviser par écrit le procureur général du
Canada de la possibilité de divulgation;
le cas échéant, | avis précise la nature,
ladate et lelieu del’instance.

Au cours d’ une instance

(4) Lefonctionnaire— al’ exclusion
d'un participant — qui croit que des
renseignements sensibles ou des
renseignements potentiellement
préjudiciables sont sur le point d' ére
divulgués au cours d' une instance peut
soulever laquestion devant la personne
qui préside I’ instance; le cas échéant, il
est tenu d’ aviser par écrit le procureur
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as possible, whether or not notice has
been given under subsection (3), and
the person presiding at the proceeding
shall ensure that the information is not
disclosed other than in accordance with
thisAct.

Military proceedings

(5) Inthe case of a proceeding under
Part |11 of the National Defence Act,
notice under any of subsections (1) to
(4) shall be given to both the Attorney
Genera of Canada and the Minister of
National Defence.

Exception
(6) This section does not apply when

(a) theinformation is disclosed by a
person to their solicitor in connection
with a proceeding, if the informationis
relevant to that proceeding;

(b) the information is disclosed to
enable the Attorney General of Canada,
the Minister of National Defence, a
judge or a court hearing an appea
from, or areview of, an order of the
judge to discharge their responsibilities
under section 38, this section and
sections 38.02 to 38.13, 38.15 and
38.16;

(c) disclosure of theinformation is
authorized by the government
ingtitution in which or for which the
information was produced or, if the
information was not produced in or for
agovernment institution, the
government ingtitution in which it was
first received; or

généra du Canada de la question dés
gue possible, que ces renseignements
aient fait ou non |’ objet de |’ avis prévu
au paragraphe (3) et la personne qui
préside!’instance veille ace que les
renseignements ne soient pas divulgués,
sauf en conformité avec la présente loi.

Instances militaires

(5) Dans le cas d’ une instance engagée
sousleregimedelapartielll delalLoi
sur la défense nationale, les avis prévus
al’un des paragraphes (1) a (4) sont
donnés alafoisau procureur généra du
Canada et au ministre de la Défense
nationae.

Exception

(6) Le présent article ne s applique
pas:

a) alacommunication de
renseignements par une personne a son
avocat dans le cadre d’ une instance, s
ceux-ci concernent I’ instance;

b) aux renselgnements communiqués
dansle cadre de |’ exercice des
attributions du procureur général du
Canada, du ministre de la Défense
nationale, du juge ou d un tribunal

d appd ou d examen au titre de
I’article 38, du présent article, des
articles 38.02 238.13 ou des articles
38.15 ou 38.16;

C) aux renseignements dont la
divulgation est autorisée par
I"ingtitution fédérale qui les a produits
ou pour laguelleils ont été produits ou,
danslecasouilsn’ont pas éé produits
par ou pour une institution fédérale, par
lapremiére ingtitution fédérale ales
avoir recus,
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(d) the information is disclosed to an
entity and, where applicable, for a
purpose listed in the schedule.

Exception

(7) Subsections (1) and (2) do not apply
to aparticipant if agovernment
ingtitution referred to in

paragraph (6)(c) advises the participant
that it is not necessary, in order to
prevent disclosure of the information
referred to in that paragraph, to give
notice to the Attorney General of
Canada under subsection (1) or toraise
the matter with the person presiding
under subsection (2).

Schedule
(8) The Governor in Council may, by
order, add to or delete from the

schedule areference to any entity or
purpose, or amend such areference.

Disclosure prohibited

38.02 (1) Subject to

subsection 38.01(6), no person shall
disclose in connection with a
proceeding

(8) information about which noticeis
given under any of

subsections 38.01(1) to (4);

(b) the fact that noticeis given to the
Attorney General of Canada under any
of subsections 38.01(1) to (4), or to the
Attorney Genera of Canada and the
Minister of National Defence under
subsection 38.01(5);

(c) thefact that an application is made
to the Federa Court under

d) aux renseignements divulgués auprés
de toute entité mentionnée al’ annexe
€, le cas échéant, a une application
figurant en regard d’ une telle entité.

Exception

(7) Les paragraphes (1) et (2) ne

S appliquent pas au participant S une
institution gouvernementale visee a
I’ainéa(6)c) I'informe qu’il N’ est pas
necessaire, afin d’ éviter ladivulgation
desrenseignements visés a cet alinéa,
de donner un avis au procureur genéral
du Canada au titre du paragraphe (1) ou
de soulever laquestion devant la
personne présidant une instance au titre

du paragraphe (2).
Annexe

(8) Le gouverneur en conseil peut, par
décret, gjouter, modifier ou supprimer
lamention, al’ annexe, d’ une entité ou
d une application figurant en regard

d unetelle entité.

Interdiction de divulgation

38.02 (1) Sousréserve du

paragraphe 38.01(6), nul ne peut
divulguer, dansle cadre d une
instance:

a) lesrenseignements qui font I’ objet

d un avisdonné au titre de I’ un des
paragraphes 38.01(1) a(4);

b) lefait qu’' un avis est donné au
procureur général du Canada au titre de
I”un des paragraphes 38.01(1) a(4), ou
acedernier et au ministre de la Défense
nationale au titre du

paragraphe 38.01(5);

c) lefait qu'une demande a été
présentée ala Cour fédérale au titre de

Page: 5



section 38.04 or that an apped or
review of an order made under any of
subsections 38.06(1) to (3) in
connection with the application is
instituted; or

(d) the fact that an agreement is entered
into under section 38.031 or
subsection 38.04(6).

Entities

(1.1) When an entity listed in the
schedule, for any purpose listed therein
relation to that entity, makes adecision
or order that would result in the
disclosure of sengitive information or
potentially injuriousinformation, the
entity shall not disclose theinformation
or causeit to be disclosed until notice
of intention to disclose the information
has been given to the Attorney General
of Canada and a period of 10 days has
elapsed after notice was given.

Exceptions

(2) Disclosure of the information or the
factsreferred to in subsection (1) is not
prohibited if

(a) the Attorney General of Canada
authorizes the disclosure in writing
under section 38.03 or by agreement
under section 38.031 or

subsection 38.04(6); or

(b) ajudge authorizes the disclosure
under subsection 38.06(1) or (2) or a
court hearing an appeal from, or a
review of, the order of the judge
authorizes the disclosure, and either the
time provided to appeal the order or
judgment has expired or no further

I’article 38.04, qu'il a été interjeté appel
d'une ordonnance rendue au titre de I'un
des paragraphes 38.06(1) a(3)
relativement aune telle demande ou
gu'une telle ordonnance a été renvoyée
pour examen,

d) lefait qu' un accord a éé conclu au
titre del’ article 38.031 ou du

paragraphe 38.04(6).
Entités

(1.1) Dansle cas ou une entité
mentionnée al’ annexe rend, dansle
cadre d’' une application qui y est
mentionnée en regard de celle-ci, une
décision ou une ordonnance qui
entrainerait ladivulgation de
renseignements sensibles ou de
renseignements potentiellement
prgudiciables, dle ne peut les
divulguer ou lesfaire divulguer avant
gue le procureur général du Canada ait
ééavisedecefait et qu'il se soit
écoulé un délai de dix jours postérieur a
I’avis.

Exceptions

(2) Ladivulgation des renseignements
ou des faits visés au paragraphe (1)

N’ est pasinterdite :

a) s le procureur général du Canada

I autorise par €crit au titre de

I’article 38.03 ou par un accord conclu
en application de I’ article 38.031 ou du
paragraphe 38.04(6);

b) s lejugel’ autorise au titre de I’ un
des paragraphes 38.06(1) ou (2) et que
ledéai prévu ou accordé pour en
appeler aexpiré ou, en cas d’ appe ou
de renvoi pour examen, sadécision est
confirmée et les recours en appel sont
Epui SES.
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apped isavailable.

Authorization by Attorney General of

Autorisation de divulgation par le

Canada

38.03 (1) The Attorney Genera of
Canadamay, at any time and subject to
any conditionsthat he or she considers
appropriate, authorize the disclosure of
all or part of the information and facts
the disclosure of which is prohibited
under subsection 38.02(1).

Military proceedings

(2) In the case of a proceeding under
Part 111 of the National Defence Act, the
Attorney Genera of Canada may
authorize disclosure only with the
agreement of the Minister of National
Defence.

Notice

(3) The Attorney General of Canada
shall, within 10 days after the day on
which he or shefirst receives anotice
about information under any of
subsections 38.01(1) to (4), notify in
writing every person who provided
notice under section 38.01 about that
information of hisor her decision with
respect to disclosure of the information.

Disclosure agreement

38.031 (1) The Attorney General of
Canada and a person who has given
notice under subsection 38.01(1) or (2)
and is not required to disclose
information but wishes, in connection
with a proceeding, to disclose any facts
referred to in paragraphs 38.02(1)(b) to

procureur généra du Canada

38.03 (1) Le procureur général du
Canada peut, atout moment, autoriser
ladivulgation de tout ou partie des
renseignements ou des faits dont la
divulgation est interdite par le
paragraphe 38.02(1) et assortir son
autorisation des conditions qu'il estime
indiquées.

Instances militaires

(2) Dansle cas d’ uneinstance engagée
sousleregimedelapartielll delalLoi
sur la défense nationale, le procureur
généra du Canada ne peut autoriser la
divulgation qu' avec I’ assentiment du
ministre de la Défense national e.

Notification

(3) Danslesdix jours suivant la
réception du premier avis donné au titre
de !’ un des paragraphes 38.01(1) a (4)
relativement a des renseignements
donnés, e procureur général du Canada
notifie par écrit sadécisonrelativeala
divulgation de ces renseignements a
toutes les personnes qui ont donné un
tel avis.

Accord de divulgation

38.031 (1) Le procureur général du
Canada et |a personne ayant donné
I’avis prévu aux paragraphes 38.01(1)
ou (2) qui n’apas!’obligation de
divulguer desrenseignements dansle
cadre d' une instance, mais veut
divulguer ou faire divulguer les



(d) or information about which he or
she gave the notice, or to cause that
disclosure, may, before the person
appliesto the Federal Court under
paragraph 38.04(2)(c), enter into an
agreement that permits the disclosure of
part of the facts or information or
disclosure of the facts or information
subject to conditions.

No application to Federal Court

(2) If an agreement is entered into
under subsection (1), the person may
not apply to the Federal Court under
paragraph 38.04(2)(c) with respect to
the information about which he or she
gave notice to the Attorney Genera of
Canada under subsection 38.01(1) or

Q).

Application to Federal Court —
Attorney General of Canada

38.04 (1) The Attorney Genera of
Canadamay, at any time and in any
circumstances, apply to the Federa
Court for an order with respect to the
disclosure of information about which
notice was given under any of
subsections 38.01(1) to (4).

Application to Federal Court — generdl

renseignements qui ont fait I’ objet de
I’avisou lesfaits vises aux alinéas
38.02(1) b) ad), peuvent, avant que
cette personne présente une demande a
laCour fédérale au titre de

I’ alinéa 38.04(2)c), conclure un accord
prévoyant ladivulgation d' une partie
des renseignements ou des faits ou leur
divulgation assortie de conditions.

Exclusion delademande ala Cour
fédérae

(2) S un accord est conclu, la personne
ne peut présenter de demande ala Cour
fédérale au titre de |’ alinéa 38.04(2) ¢)
relativement aux renselgnements ayant
fait |’ objet del’avisqu'elle adonné au
procureur général du Canadaau titre
des paragraphes 38.01(1) ou (2).

Demande ala Cour fédérde : procureur
généra du Canada

38.04 (1) Le procureur général du
Canada peut, atout moment et en
toutes circonstances, demander ala
Cour fédérale de rendre une
ordonnance portant sur la divulgation
de renseignements al’ égard desquels il
arecu un avisautitredel’un des
paragraphes 38.01(1) a (4).

Demande ala Cour fédérde:

(2) If, with respect to information about
which notice was given under any of
subsections 38.01(1) to (4), the
Attorney Genera of Canada does not
provide notice of adecisionin
accordance with subsection 38.03(3) or,
other than by an agreement under
section 38.031, authorizesthe

dispositions générales

(2) Si, en ce qui concerne des
renseignements al’ égard desquelsil a
recu un avis au titrede I’ un des
paragraphes 38.01(1) a(4), le procureur
général du Canadan’apas notifié sa
décision al’auteur del’ avisen
conformité avec le paragraphe 38.03(3)
ou, sauf par un accord conclu au titre de
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disclosure of only part of the
information or disclosure subject to any
conditions,

(a) the Attorney General of Canada
shall apply to the Federal Court for an
order with respect to disclosure of the
information if a person who gave notice
under subsection 38.01(1) or (2) isa
witness;

(b) aperson, other than awitness, who
isrequired to disclose information in
connection with a proceeding shall
apply to the Federa Court for an order
with respect to disclosure of the
information; and

(c) aperson whois not required to
disclose information in connection with
a proceeding but who wishesto
discloseit or to cause its disclosure
may apply to the Federal Court for an
order with respect to disclosure of the
information.

Notice to Attorney General of Canada

I’article 38.031, il aautoriséla
divulgation d' une partie des
renseignements ou a assorti de
conditions son autorisation de
divulgation :

a) il est tenu de demander ala Cour
fédérale de rendre une ordonnance
concernant ladivulgation des
renseignements s lapersonnequi I'a
avise au titre des paragraphes 38.01(1)
ou (2) est un témoin;

b) la personne— al’exclusion d’un
témoin — qui al’ obligation de
divulguer desrenseignements dansle
cadre d’ une instance est tenue de
demander ala Cour fédérale de rendre
une ordonnance concernant la
divulgation des renseignements;

c¢) lapersonne qui n"apas|’ obligation
de divulguer des renseignements dans
le cadre d’ une instance, mais qui veut
en divulguer ou en faire divulguer, peut
demander ala Cour fédérae de rendre
une ordonnance concernant la
divulgation des renseignements.

Notification du procureur généra

(3) A person who appliesto the Federal
Court under paragraph (2)(b) or (c)
shall provide notice of the application
to the Attorney General of Canada.

Court records

(4) An application under thissection is
confidential . Subject to section 38.12,
the Chief Administrator of the Courts
Administration Service may take any
measure that he or she considers
appropriate to protect the
confidentiality of the application and
the information to which it relates.

(3) Lapersonne qui présente une
demande ala Cour fédérade au titre des
alinéas (2)b) ou c) en notifiele
procureur général du Canada.

Dossier du tribunal

(4) Toute demande présentée en
application du présent article est
confidentielle. Sous réserve de
I’article 38.12, I’ administrateur en chef
du Service administratif des tribunaux
peut prendre les mesures qu'’il estime
indiquées en vue d’ assurer la
confidentialité de la demande et des
renseignements sur lesquels elle porte.
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Procedure

(5) Assoon asthe Federa Court is
seized of an application under this
section, thejudge

(&) shall hear the representations of the
Attorney Genera of Canadaand, in the
case of aproceeding under Part |11 of
the National Defence Act, the Minister
of National Defence, concerning the
identity of all parties or witnesses
whose interests may be affected by
either the prohibition of disclosure or
the conditions to which disclosureis
subject, and concerning the persons
who should be given notice of any
hearing of the matter;

(b) shall decide whether it is necessary
to hold any hearing of the matter;

(¢) if he or she decides that ahearing
should be held, shall

(1) determine who should be given
notice of the hearing,

(i) order the Attorney Genera of
Canadato notify those persons, and
(iii) determine the content and form of
the notice; and

(d) if heor she considersit appropriate
in the circumstances, may give any
person the opportunity to make
representations.

Disclosure agreement

(6) After the Federa Court is seized of
an application made under

paragraph (2)(c) or, in the case of an
appeal from, or areview of, an order of
the judge made under any of
subsections 38.06(1) to (3) in
connection with that application, before
the appeal or review is disposed of,

(&) the Attorney General of Canadaand

Procédure

(5) DésquelaCour fédérde est saisie
d' une demande présentée au titre du
présent article, lejuge :

a) entend les observations du procureur
général du Canada— et du ministre de
laDéfense nationale dans le cas d' une
instance engagée sous le régime de la
partielll delaLoi sur la défense
nationale — sur I'identité des parties
ou des témoins dont les intéréts sont
touchés par I’ interdiction de divulgation
ou les conditions dont |’ autorisation de
divulgation est assortie et sur les
personnes qui devraient étre avisees de
latenue d’'une audience;

b) décide S'il est nécessaire de tenir une
audience;

) Sil estime qu’ une audience est
nécessaire :

(i) spécifie les personnes qui devraient
en étre avisees,

(i) ordonne au procureur général du
Canadadeles aviser,

(iii) détermine le contenu et les
modalitésde |’ avis;

d) sil I'estimeindiqué en |’ espece,
peut donner & quiconque la possibilité
de présenter des observations.

Accord de divulgation

(6) Apreslasaisine de laCour fédérae
d une demande présentée au titre de
I’ainéa(2)c) ou I'ingtitution d' un appel
ou lerenvoi pour examen d une
ordonnance du juge rendue en vertu de
I"’un des paragraphes 38.06(1) a(3)
relativement a cette demande, et avant
qu'il soit disposé de |’ appel ou de
I’examen :

a) le procureur général du Canada peut
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the person who made the application
may enter into an agreement that
permits the disclosure of part of the
factsreferredtoin

paragraphs 38.02(1)(b) to (d) or part of
the information or disclosure of the
facts or information subject to
conditions; and

(b) if an agreement is entered into, the
Court’ s consideration of the application
or any hearing, review or appeal shall
be terminated.

Termination of Court consideration,

conclure avec I’ auteur de la demande
un accord prévoyant ladivulgation

d’ une partie des renseignements ou des
faitsvisés aux dinéas 38.02(1)b) ad)
ou leur divulgation assortie de
conditions;

b) s un accord est conclu, le tribuna
n'est plussais delademandeet il est
misfinal’audience, al’appd ou a

I’ examen.

Fin de!’examen judiciaire

hearing, review or appeal

(7) Subject to subsection (6), after the
Federal Court isseized of an
application made under this section or,
in the case of an appeal from, or a
review of, an order of the judge made
under any of subsections 38.06(1) to
(3), before the appeal or review is
disposed of, if the Attorney General of
Canada authorizes the disclosure of all
or part of the information or withdraws
conditionsto which the disclosureis
subject, the Court’ s consideration of the
application or any hearing, appeal or
review shall be terminated in relation to
that information, to the extent of the
authorization or the withdrawal .

Report relating to proceedings

38.05 If he or she receives notice of a
hearing under paragraph 38.04(5)(c), a
person presiding or designated to
preside at the proceeding to which the
information relates or, if no personis
designated, the person who hasthe
authority to designate a person to
preside may, within 10 days after the

(7) Sous réserve du paragraphe (6), s le
procureur général du Canada autorise la
divulgation de tout ou partie des
renseignements ou supprime les
conditions dont la divulgation est
assortie apreslasaisine de la Cour
fédérale aux termes du présent article
et, en cas d’ appel ou d’ examen d’ une
ordonnance du juge rendue en vertu de
I’un des paragraphes 38.06(1) a(3),
avant qu'il en soit disposé, le tribunal
n'est plussais delademandeet il est
misfinal’audience, al’appe ou a
I’examen al’ égard de tels des
renseignements dont ladivulgation est
autorisée ou ' est plus assortie de
conditions.

Rapport sur I’instance

38.05 Si lapersonne qui préside ou est
désignée pour présider I’instance a
laquelle et liée I’ affaire ou, a défaut de
désignation, lapersonne qui est
habilitée a effectuer ladésignation
recoit I'avisvisé al’ alinéa 38.04(5)c),
elle peut, danslesdix jours, fournir au
juge un rapport sur toute question

Page: 11



day on which he or she receivesthe
notice, provide the judge with areport
concerning any matter relating to the
proceeding that the person considers
may be of assistance to the judge.

Disclosure order

38.06 (1) Unlessthe judge concludes
that the disclosure of the information
would be injurious to international
relations or nationa defence or national
security, the judge may, by order,
authorize the disclosure of the
information.

Disclosure order

(2) If the judge concludes that the
disclosure of the information would be
injurious to international relations or
national defence or national security
but that the public interest in disclosure
outweighs in importance the public
interest in non-disclosure, the judge
may by order, after considering both
the public interest in disclosure and the
form of and conditionsto disclosure
that are most likely to limit any injury
to international relations or national
defence or national security resulting
from disclosure, authorize the
disclosure, subject to any conditions
that the judge considers appropriate, of
all of theinformation, a part or
summary of the information, or a
written admission of factsrelating to
the information.

Order confirming prohibition

(3) If the judge does not authorize
disclosure under subsection (1) or (2),
the judge shall, by order, confirm the

relative al’ instance qu’ elle estime utile
acelui-ci.

Ordonnance de divulgation

38.06 (1) Lejuge peut rendre une
ordonnance autorisant la divulgation
des renseignements, sauf s'il conclut
gu’' elle porterait préjudice aux relations
internationales ou ala défense ou ala
securité nationales.

Divul gation modifiée

(2) S lejuge conclut que ladivulgation
des renseignements porterait pr§judice
aux relations internationales ou ala
défense ou ala sécurité nationales, mais
quelesraisons d'intérét public qui
justifient ladivulgation |’ emportent sur
lesraisons d’intérét public qui justifient
lanon-divulgation, il peut par
ordonnance, compte tenu des raisons
d'intérét public qui justifient la
divulgation ains que de laforme et des
conditions de divulgation les plus
susceptibles de limiter le pr§udice
porté aux relations internationales ou a
ladéfense ou ala sécurité nationales,
autoriser, sous réserve des conditions
gu'il estime indiquées, ladivulgation de
tout ou partie des renseignements, d’ un
résume de ceux-ci ou d' un aveu écrit
desfaitsqui y sont liés.

Confirmation de!’interdiction

(3) Dansle casou le juge N’ autorise pas
ladivulgation au titre des
paragraphes (1) ou (2), il rend une
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prohibition of disclosure.

Evidence

(3.1) The judge may receive into
evidence anything that, in the opinion
of the judge, isreliable and appropriate,
even if it would not otherwise be
admissible under Canadian law, and
maly base his or her decision on that
evidence.

| ntroduction into evidence

(4) A person who wishes to introduce
into evidence material the disclosure of
which is authorized under

subsection (2) but who may not be able
to do so in a proceeding by reason of
the rules of admissibility that apply in
the proceeding may request from a
judge an order permitting the
introduction into evidence of the
material in aform or subject to any
conditions fixed by that judge, aslong
asthat form and those conditions
comply with the order made under
subsection (2).

Relevant factors

(5) For the purpose of subsection (4),
the judge shall consider al the factors
that would be relevant for a
determination of admissibility in the
proceeding.

Notice of order
38.07 The judge may order the

Attorney Genera of Canadato give
notice of an order made under any of

ordonnance confirmant |’ interdiction de
divulgation.

Preuve

(3.1) Lejuge peut recevoir et admettre
en preuve tout &ément qu'il estime
dignedefoi et approprieé— mémes le
droit canadien ne prévoit pas par
ailleurs son admissibilité — et peut
fonder sadécision sur cet élément.

Admissihilité en prevue

(4) Lapersonne qui veut faire admettre
en preuve ce qui afait I’ objet d’ une
autorisation de divulgation prévue au
paragraphe (2), mais qui ne pourra
peut-étre pas le faire a cause desregles
d admissibilité applicables al’instance,
peut demander a un juge de rendre une
ordonnance autorisant la production en
preuve des renseignements, du résumé
ou de I’ aveu dans laforme ou aux
conditions que celui-ci détermine, dans
lamesure ou telle forme ou telles
conditions sont conformes a

I’ ordonnance rendue au titre du

paragraphe (2).

Facteurs pertinents

(5) Pour I’ application du

paragraphe (4), le juge prend en compte
tous les facteurs qui seraient pertinents
pour statuer sur I’admissibilité en
preuve au cours de |’ instance.

Avisdeladecison

38.07 Lejuge peut ordonner au
procureur général du Canada d aviser
de |’ ordonnance rendue en application
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subsections 38.06(1) to (3) to any
person who, in the opinion of the judge,
should be notified.

Automatic review

38.08 If the judge determines that a
party to the proceeding whose interests
are adversely affected by an order made
under any of subsections 38.06(1) to (3)
was not given the opportunity to make
representations under

paragraph 38.04(5)(d), the judge shall
refer the order to the Federa Court of
Appeal for review.

Appeal to Federal Court of Apped

38.09 (1) An order made under any of
subsections 38.06(1) to (3) may be
appealed to the Federal Court of
Apped.

Limitation period for appeal

(2) An apped shall be brought within
10 days after the day on which the
order is made or within any further time
that the Court considers appropriatein
the circumstances.

Limitation periods for appealsto
Supreme Court of Canada

38.1 Notwithstanding any other Act of
Parliament,

(a) an application for leave to appeal to
the Supreme Court of Canadafrom a
judgment made on appeal shall be
made within 10 days after the day on
which the judgment appealed from is
made or within any further time that the

de !’ un des paragraphes 38.06(1) a (3)
toute personne qui, de I’ avis du juge,
devrait étre avisée.

Examen automatique

38.08 Si le juge conclut qu'une partie a
I’instance dont les intéréts sont |ésés

par une ordonnance rendue en
application de!’un des

paragraphes 38.06(1) a(3) N'apaseula
possibilité de présenter ses observations
autitredel’alinéa 38.04(5)d), il renvoie
I’ ordonnance ala Cour d appel fédérale
pour examen.

Appd alaCour d appel fédérale

38.09 (1) Il peut éreinterjeté appel
d' une ordonnance rendue en
application de!’un des

paragraphes 38.06(1) a (3) devant la
Cour d appel fédérae.

Ddai

(2) Leddai danslequel I’ appel peut
étreinterjeté est de dix jours suivant la
date de I’ ordonnance frappée d’ appe,
mais|aCour d' appel fédérale peut le
proroger s elel’ estime indiqué en

I espece.

Délai de demande d’ autorisation d’ en
appeler ala Cour supréme du Canada

38.1 Malgré toute autre loi fédérae:

a) ledélai de demande d’ autorisation
d en appeler ala Cour supréme du
Canada est de dix jours suivant le
jugement frappé d' appel, mais ce
tribunal peut proroger leddai sil

I’ estime indiqué en I’ espece;
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Supreme Court of Canada considers
appropriate in the circumstances; and
(b) if leave to appedl is granted, the
appeal shall be brought in the manner
Set out in subsection 60(1) of the
Supreme Court Act but within the time
specified by the Supreme Court of
Canada.

Special rules

38.11 (1) A hearing under

subsection 38.04(5) or an appeal or
review of an order made under any of
subsections 38.06(1) to (3) shall be
heard in private and, at the request of
either the Attorney Genera of Canada
or, in the case of a proceeding under
Part 111 of the National Defence Act, the
Minister of National Defence, shall be
heard in the National Capital Region, as
described in the schedule to the
National Capital Act.

Ex parte representations

(2) Thejudge conducting a hearing
under subsection 38.04(5) or the court
hearing an appeal or review of an order
made under any of subsections 38.06(1)
to (3) may give any person who makes
representations under paragraph
38.04(5)(d), and shall give the Attorney
Genera of Canadaand, inthe case of a
proceeding under Part 111 of the
National Defence Act, the Minister of
National Defence, the opportunity to
make representations ex parte.

b) dansles cas ou I’ autorisation est
accordée, I’ appel est interjeté
conformément au paragraphe 60(1) de
laLoi sur la Cour supréme, maisle
délai qui s applique est celui qu’ afixé
la Cour supréme du Canada.

Régles spéciaes

38.11 (1) Les audiences prévues au
paragraphe 38.04(5) et |’ audition de

I’ appel ou del’ examen d’ une
ordonnance rendue en application de
I”un des paragraphes 38.06(1) a (3) sont
tenues & huis clos et, ala demande soit
du procureur généra du Canada, soit du
ministre de la Défense nationale dans e
cas des instances engagées sous le
régime delapartielll delaLoi sur la
défense nationale, elles ont lieu dansla
région de la capitde nationale définie a
I’annexe delalLoi sur la capitale
nationale.

Présentation d’ arquments en |’ absence
d autres parties

(2) Lejuge sais d'une affaire au titre
du paragraphe 38.04(5) ou le tribunal
sais del’appe ou del’examen d' une
ordonnance rendue en application de
I’un des paragraphes 38.06(1) a (3)
donne au procureur général du Canada
— et au ministre de laDéfense
nationale dansle cas d' une instance
engagée sous lerégime de lapartie 11
delaloi sur la défense nationale — la
possibilité de présenter ses observations
en |’ absence d' autres parties. || peut en
faire de méme pour les personnes qu'il
entend en application de

I’alinéa 38.04(5)d).
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Protective order

38.12 (1) Thejudge conducting a
hearing under subsection 38.04(5) or
the court hearing an appeal or review of
an order made under any of
subsections 38.06(1) to (3) may make
any order that the judge or the court
considers appropriate in the
circumstances to protect the
confidentiality of the information to
which the hearing, appeal or review
relates.

Court records

(2) The court records relating to the
hearing, appeal or review are
confidential. The judge or the court
may order that the records be sedled
and kept in alocation to which the
public has no access.

Certificate of Attorney Genera of
Canada

38.13 (1) The Attorney Genera of
Canada may personally issue a
certificate that prohibits the disclosure
of information in connection with a
proceeding for the purpose of
protecting information obtained in
confidence from, or inrelation to, a
foreign entity asdefined in

subsection 2(1) of the Security of
Information Act or for the purpose of
protecting national defence or national
security. The certificate may only be
issued after an order or decision that
would result in the disclosure of the
information to be subject to the
certificate has been made under this or
any other Act of Parliament.

Ordonnance de confidentialité

38.12 (1) Lejuge sais d’'une affaire au
titre du paragraphe 38.04(5) ou le
tribunal sais del’ appel ou del’ examen
d' une ordonnance rendue en
application de |’ un des paragraphes
38.06(1) a(3) peut rendre toute
ordonnance qu'il estimeindiquée en

I’ espece en vue de protéger la
confidentialité des rensel gnements sur
lesquels porte I’ audience, I appel ou

I’ examen.

Dossier

(2) Ledossier ayant trait al’ audience, &
I’ appel ou al’ examen est confidentiel.
Lejugeou letribunal sais peut
ordonner qu'il soit placé sous scellé et
gardé dans un lieu interdit au public.

Certificat du procureur général du
Canada

38.13 (1) Le procureur général du
Canada peut délivrer personnellement
un certificat interdisant la divulgation
de renseignements dans le cadre d’ une
instance dans le but de protéger soit des
renseignements obtenus atitre
confidentiel d’ une entité étrangere —
au sens du paragraphe 2(1) delalLoi

sur la protection de I’ information — ou
qui concernent une telle entité, soit la
défense ou la sécurité nationales. La
ddlivrance ne peut étre effectuée

qu’ apréslaprise, au titre de la présente
loi ou detoute autre loi fédérale, d’une
ordonnance ou d’ une décision qui
entrainerait ladivulgation des
renseignements devant faire |’ objet du
certificat.
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Military proceedings

(2) In the case of a proceeding under
Part 111 of the National Defence Act, the
Attorney Genera of Canada may issue
the certificate only with the agreement,
given personaly, of the Minister of
National Defence.

Service of certificate

(3) The Attorney General of Canada
shall cause acopy of the certificate to
be served on

(&) the person presiding or designated
to preside at the proceeding to which
the information relates or, if no person
is designated, the person who hasthe
authority to designate a person to
preside;

(b) every party to the proceeding;

(c) every person who gives notice
under section 38.01 in connection with
the proceeding;

(d) every person who, in connection
with the proceeding, may disclose, is
required to disclose or may cause the
disclosure of the information about
which the Attorney General of Canada
has received notice under

section 38.01;

(e) every party to ahearing under
subsection 38.04(5) or to an appeal of
an order made under any of
subsections 38.06(1) to (3) inrelation
to the information;

(f) the judge who conducts a hearing
under subsection 38.04(5) and any
court that hears an appeal from, or
review of, an order made under any of
subsections 38.06(1) to (3) inrelation
to the information; and

Instances militaries

(2) Dansle cas d’ uneinstance engagée
sousleregimedelapartielll delalLoi
sur la défense nationale, le procureur
généra du Canada ne peut délivrer de
certificat qu’ avec I’ assentiment du
ministre de la Défense nationale donné
personnellement par celui-ci.

Signification

(3) Le procureur général du Canada fait
signifier une copie du certificat :

a) alapersonne qui préside ou est
désignée pour présider I’instance a
laguelle sont liés les renseignements ou,
adéfaut de désignation, ala personne
qui est habilitée a effectuer la
désignation;

b) atoute partie al’instance;

C) atoute personne qui donne |’ avis
prévu al’ article 38.01 dans e cadre de
I’instance;

d) atoute personne qui, dans le cadre
del’instance, al’ obligation de
divulguer ou pourrait divulguer ou faire
divulguer lesrenseignements al’ égard
desquelsle procureur général du
Canada a été avisé en application de
I’article 38.01;

€) atoute partie aux procédures
engagées en application du

paragraphe 38.04(5) ou al’ appel d' une
ordonnance rendue en application de
I”un des paragraphes 38.06(1) a(3) en
ce qui concerne les renseignements;

f) aujuge qui tient une audience en
application du paragraphe 38.04(5) et a
tout tribunal sais del’ appel ou de

I’ examen d' une ordonnance rendue en
application del’un des

paragraphes 38.06(1) a(3) en ce qui
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(9) any other person who, in the
opinion of the Attorney General of
Canada, should be served.

Filing of certificate

(4) The Attorney General of Canada
shall cause acopy of the certificate to
befiled

(&) with the person responsible for the
records of the proceeding to which the
information relates; and

(b) in the Registry of the Federal Court
and the registry of any court that hears
an appea from, or review of, an order
made under any of subsections 38.06(1)
to (3).

Effect of certificate

(5) If the Attorney General of Canada
issues acertificate, then,
notwithstanding any other provision of
this Act, disclosure of the information
shall be prohibited in accordance with
the terms of the certificate.

Statutory Instruments Act does not
apply

(6) The Satutory Instruments Act does
not apply to a certificate issued under
subsection (1).

Publication

(7) The Attorney General of Canada
shall, without delay after acertificateis
issued, cause the certificate to be
published in the Canada Gazette.

concerne les renseignements;

g) atoute autre personne alaquelle, de
I’ avis du procureur général du Canada,
une copie du certificat devrait étre
signifiée.

Dépbt du certificate

(4) Le procureur général du Canadafait
déposer une copie du certificat :

a) auprés de la personne responsable
desdossiersrelatifsal’ instance;

b) au greffe dela Cour fédérale et a
celui detout tribunal sais de |’ appel ou
de |’ examen d’ une ordonnance rendue
en application del’un des

paragraphes 38.06(1) a (3).

Effet du certificate

(5) Unefoisddivré, le certificat a pour
effet, malgré toute autre disposition de
laprésenteloi, d'interdire, selon ses
termes, ladivulgation des
renseignements.

Exclusion

(6) LaLoi sur lestextes réglementaires
ne s applique pas aux certificats
délivrés au titre du paragraphe (1).

Publication
(7) Dés que le certificat est délivré, le

procureur général du Canadale fait
publier dans la Gazette du Canada.
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Restriction

(8) The certificate and any matters
arising out of it are not subject to
review or to be restrained, prohibited,
removed, set aside or otherwise dealt
with, except in accordance with
section 38.131.

Expiration
(9) The certificate expires 15 years after

the day on which it isissued and may
be reissued.

Application for review of certificate

Redtriction

(8) Le certificat ou toute question qui

en découle n’ est susceptible de

révision, derestriction, d'interdiction,

d annulation, de rejet ou de toute autre
forme d'intervention que sous e régime
del’article 38.131.

Durée de vdidité

(9) Lecertificat expirealafin d' une
période de quinze ans a compter dela
date de sa délivrance et peut étre
délivré de nouveav.

Demande de révision du certificate

38.131 (1) A party to the proceeding
referred to in section 38.13 may apply
to the Federa Court of Appea for an
order varying or cancelling a certificate
issued under that section on the
grounds referred to in subsection (8) or
(9), asthe case may be.

Notice to Attorney General of Canada

38.131 (1) Toute partie al’instance
visée al’ article 38.13 peut demander a
laCour d appel fédérale de rendre une
ordonnance modifiant ou annulant un
certificat délivré au titre de cet article
pour les motifs mentionnés aux
paragraphes (8) ou (9), selon le cas.

Notification du procureur général du

(2) The applicant shall give notice of
the application to the Attorney Generd
of Canada.

Military proceedings

(3) In the case of proceedings under
Part 111 of the National Defence Act,
notice under subsection (2) shall be
given to both the Attorney General of
Canada and the Minister of National
Defence.

Canada

(2) Le demandeur en avise le procureur
généra du Canada.

Instance militaire

(3) Dansle cas d’ une instance engagée
souslerégimedelapartielll delalLoi
sur la défense nationale, I’ avis prévu au
paragraphe (2) est donné alafoisau
procureur général du Canada et au
ministre de la Défense nationd e.
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Singlejudge

(4) Notwithstanding section 16 of the
Federal Court Act, for the purposes of
the application, the Federal Court of
Appeal consists of asingle judge of that
Court.

Admissble information

(5) In considering the application, the
judge may receive into evidence
anything that, in the opinion of the
judge, isreliable and appropriate, even
if it would not otherwise be admissible
under Canadian law, and may base a
determination made under any of
subsections (8) to (10) on that evidence.

Special rules and protective order

(6) Sections 38.11 and 38.12 apply,
with any necessary modifications, to an
application made under subsection (1).

Expedited consideration

(7) The judge shall consider the
application as soon as reasonably
possible, but not later than 10 days after
the application is made under
subsection (1).

Varying the certificate

(8) If the judge determines that some of
the information subject to the certificate
does not relate either to information
obtained in confidence from, or in
relation to, aforeign entity as defined in
subsection 2(1) of the Security of
Information Act, or to national defence

Juge seul

(4) Par dérogation al’article 16 dela
Loi sur la Cour fédérale, la Cour

d appel fédérale est congtituée d’un
seul juge de ce tribunal pour |’ é&ude de
lademande.

Rensal gnements pertinents

(5) Pour I’ &ude de lademande, le juge
peut recevoir et admettre en preuve tout
éément qu'il estime digne defoi et
appropriée— méme s le droit canadien
ne prévoit pas par ailleurs son
admissibilité — et peut se fonder sur
cet dément pour rendre sadécision au
titre de |’ un des paragraphes (8) a (10).

Reégles spéciales et ordonnance de
confidentidité

(6) Lesarticles38.11 et 38.12

S appliquent, avec les adaptations
nécessaires, alademande présentée au
titre du paragraphe (1).

Traitement expéditif

(7) Le juge étudie la demande le plus
t6t possible, mais au plustard dansles
dix jours suivant la présentation de la
demande au titre du paragraphe (1).

M odification du certificate

(8) Si lejuge estime qu’ une partie des
renseignements visés par le certificat ne
porte pas sur des renseignements
obtenus atitre confidentiel d’ une entité
étrangére — au sens du paragraphe 2(1)
delaLoi sur laprotection de
I"information — ou qui concernent une
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or national security, the judge shall
make an order varying the certificate
accordingly.

Cancdlling the certificate

(9) If the judge determines that none of
the information subject to the certificate
relates to information obtained in
confidence from, or in relation to, a
foreign entity asdefined in

subsection 2(1) of the Security of
Information Act, or to national defence
or national security, the judge shall
make an order cancelling the certificate.

Confirming the certificate

(20) If the judge determinesthat al of
the information subject to the certificate
relates to information obtained in
confidence from, or in relation to, a
foreign entity asdefined in

subsection 2(1) of the Security of
Information Act, or to national defence
or national security, the judge shall
make an order confirming the
certificate.

Determination isfinal

(12) Notwithstanding any other Act of
Parliament, a determination of ajudge
under any of subsections (8) to (10) is
final and isnot subject to review or
appedal by any court.

Publication

(12) If acertificate isvaried or
cancelled under this section, the
Attorney General of Canada shall, as
soon as possible after the decision of
the judge and in amanner that mentions

telle entité ni sur ladéfense ou la
sécurité nationales, il modifie celui-ci
en conséquence par ordonnance.

Révocation du certificate

(9) S lejuge estime qu’ aucun
renseignement visé par le certificat ne
porte sur des renseignements obtenus a
titre confidentiel d’ une entité étrangere
— au sensdu paragraphe 2(1) delaLoi
sur la protection de |’ information — ou
qui concernent une telle entité, ni sur la
défense ou la sécurité nationales, il
révoque celui-ci par ordonnance.

Confirmation du certificate

(10) Si lejuge estime quetousles
renseignements visés par le certificat
portent sur des renseignements obtenus
atitre confidentiel d’ une entité
étrangere — au sens du paragraphe 2(1)
delaLoi sur laprotection de
I”information — ou qui concernent une
telle entité, ou sur ladéfense ou la
securité nationales, il confirme celui-ci
par ordonnance.

Caractére définitif deladecision

(11) Ladécision du juge rendue au titre
de !’ un des paragraphes (8) a(10) est
définitive et, par dérogation atoute
autre loi fédérale, non susceptible

d appel ni derévision judiciaire.

Publication

(12) Dés que possible apresladécision
du juge, le procureur général du Canada
fait publier dansla Gazette du Canada,
avec mention du certificat publié
antérieurement :
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the original publication of the
certificate, cause to be published in the
Canada Gazette

(@) the certificate as varied under
subsection (8); or

(b) anotice of the cancellation of the
certificate under subsection (9).

Protection of right to afair trial

38.14 (1) The person presiding at a
crimina proceeding may make any
order that he or she considers
appropriate in the circumstances to
protect the right of the accused to afair
trial, aslong as that order complies with
the terms of any order made under any
of subsections 38.06(1) to (3) in
relation to that proceeding, any
judgment made on appeal from, or
review of, the order, or any certificate
issued under section 38.13.

Potential orders

(2) The ordersthat may be made under
subsection (1) include, but are not
limited to, the following orders:

(&) an order dismissing specified counts
of the indictment or information, or
permitting the indictment or
information to proceed only in respect
of alesser or included offence;

(b) an order effecting astay of the
proceedings, and

(c) an order finding against any party
on any issue relating to information the
disclosure of which is prohibited.

a) le certificat modifié au titre du
paragraphe (8);

b) un avisde larévocation d’'un
certificat au titre du paragraphe (9).

Protection du droit & un proces
équitable

38.14 (1) Lapersonne qui préside une
instance criminelle peut rendre

I’ ordonnance qu’ elle estime indiquée
en |’ espece en vue de protéger e droit
del’ accusé a un proces équitable,
pourvu gue telle ordonnance soit
conforme a une ordonnance rendue en
application de |’ un des paragraphes
38.06(1) a(3) relativement a cette
instance, aune décision en appel ou
découlant de |’ examen ou au certificat
délivré au titre del’ article 38.13.

Ordonnances éventudlles

(2) L’ ordonnance rendue au titre du
paragraphe (1) peut notamment :

a) annuler un chef d’ accusation d’ un
acte d accusation ou d'une
dénonciation, ou autoriser I’instruction
d'un chef d accusation ou d’ une
dénonciation pour uneinfraction moins
grave ou une infraction incluse;

b) ordonner I’ arrét des procédures,

c) érerendue al’ encontre de toute
partie sur toute question liée aux
renseignements dont la divulgation est
interdite.
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Fiat

38.15 (1) If senditive information or
potentially injurious information may
be disclosed in connection with a
prosecution that is not instituted by the
Attorney Genera of Canadaor on his
or her behaf, the Attorney General of
Canadamay issue afiat and serve the
fiat on the prosecutor.

Effect of fiat

(2) When afiatisserved ona
prosecutor, the fiat establishes the
exclusive authority of the Attorney
General of Canada with respect to the
conduct of the prosecution described in
thefiat or any related process.

Fiat filed in court

(3) If aprosecution described in the fiat
or any related process is conducted by
or on behalf of the Attorney General of
Canada, thefiat or a copy of thefiat
shall befiled with the court in which

the prosecution or processis conducted.

Fiat constitutes conclusive proof

(4) Thefiat or acopy of thefiat

(8) isconclusive proof that the
prosecution described in the fiat or any
related process may be conducted by or
on behaf of the Attorney Genera of
Canada; and

(b) isadmissible in evidence without
proof of the signature or officia
character of the Attorney Genera of
Canada.

Fiat du procureur général du Canada

38.15 (1) Dansle casou des
renseignements sensibles ou des
renseignements potentiellement
préudiciables peuvent étre divulgués
dansle cadre d’ une poursuite qui N’ est
pas engagée par le procureur genéral du
Canada ou pour son compte, il peut
ddlivrer unfiat et le faire signifier au
poursuivant.

Effet du fiat

(2) Lefiat établit lacompétence
exclusive du procureur général du
Canadaal’ égard de la poursuite qui y
est mentionnée et des procédures qui y
sont liées.

Dépbt aupres du juge ou du tribuna

(3) L’ original ou un double du fiat est
déposé devant le tribunal saisi dela
poursuite — ou d’ une autre procédure
liée acelle-ci — engagée par le
procureur général du Canada ou pour
son compte.

Preuve

(4) Lefiat ou le double de celui-ci :

a) est une preuve concluante quele
procureur général du Canada ou son
délégué a compétence pour mener la
poursuite qui y est mentionnée ou les
procédures qui y sont liées;

b) est admissible en preuve sansqu'il
soit nécessaire de prouver lasignature
ou laqualité officielle du procureur
général du Canada.
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Military proceedings

(5) This section does not gpply to a
proceeding under Part |11 of the
National Defence Act.

Reqgulations

38.16 The Governor in Council may
make any regulations that the Governor
in Council considers necessary to carry
into effect the purposes and provisions
of sections 38 to 38.15, including
regulations respecting the notices,
certificates and the fiat.

Instances militaries

(5) Le présent article ne s applique pas
aux instances engagées sous le régime

delapartielll delaLoi sur la défense

nationale.

Réglements

38.16 Le gouverneur en consell peut,
par reglement, prendre les mesures
gu'il estime nécessaires al’ application
des articles 38 438.15, notamment
régir lesavis, certificats et fiat.
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