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[1] Thisisan appeal of the judgment of Justice Mosley (2008 FC 1230) dismissing Mr.
Wangden' s application for judicia review of the decision of the Minister’s delegate that Mr.

Wangden' srefugee claim was indligible to be referred to the Refugee Protection Division.

[2] Mr. Wangden entered Canada from the United States and applied for refugee status. He

claimsto be stateless. He was born in Tibet, which is now part of the People’s Republic of China.
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[3] The United States is a signatory to the 1951 Convention relating to the Satus of Refugees.
Thelaw of the United States relating to refugee claims, the Immigration and Nationality Act,
providesfor aclaim of “asylum” under § 208 or aclaim of “withholding of removal” under §
241(b)(3). While Mr. Wangden was in the United States, he asserted a claim for asylum but he
withdrew that claim before it was determined. Mr. Wangden also asserted a claim for withholding

of removal. That claim was granted.

[4] The question before Justice Mosley was whether Mr. Wangden' s successful claim for
withholding of removal brought him within paragraph 101(1)(d) of the Immigration and Refugee
Protection Act, S.C. 2001, c. 27, which reads asfollows:
101. (1) A clamisineligible to be 101. (1) Lademande est irrecevable dans
referred to the Refugee Protection lescassuivants: [...]
Divisionif [...]
d) reconnaissance de laqualité de
(d) the claimant has been recognized as réfugié par un pays vers lequel il peut
a Convention refugee by a country érerenvoyé[...].
other than Canada and can be sent or
returned to that country [...].
[5] Justice Modley held that paragraph 101(1)(d) made Mr. Wangden’ s refugee clam indligible.
Herelied primarily on the expert opinion of Professor David A. Martin, Professor of Law at the
University of Virginia, which was submitted by the Minister. That opinion provides complete and
rational answersto all of the arguments made for Mr. Wangden in support of his proposition that,

because of the legal limitations on his rights as a person granted withholding of removal, he does

not have al of the rights under United States law that should be accorded a Convention refugee.
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[6] We agree with the decision of Justice Modey, substantially for the reasons he gave, and

therefore we have concluded that this appeal must be dismissed.

[7] Justice Modley certified the following question to permit this appeal to be brought:
Isthelegal remedy or status of “withholding of remova” in the United States of

Americaequivalent to being “recognized as a Convention refugee’, pursuant to
s.101(1)(d) of the Immigration and Refugee Protection Act?

In our view, the answer to this questionis yes.

"K. Sharlow"
JA.
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