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[1] Thisisan appeal from the dismissal of an application for judicia review of the decision of a
tribunal (the Tribunal) established under the Canadian Human Rights Act, R.S.C. 1985, c. H-6 (the
Act). The Tribunal found that the facts alleged by the complainant were true, that they constituted
sexual harassment within the meaning of the Act and awarded the complainant compensation. The
appellant challenged this decision by way of judicia review, aleging that the acts complained of,
even if proven, did not amount to sexual harassment and that he was denied procedural fairnessin

the conduct of the hearing.
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[2] In adecision reported as Goodwin v. Birkett, 2007 FC 428, [2007] F.C.J. No. 592, the
application judge dismissed the application for judicial review. This appeal from his decision was
limited to the issue of procedural fairness as the finding as to the characterization of the conduct

giving rise to the complaint was not appeal ed.

[3] In so far asthe alegation of denial of procedura fairnessis concerned the appellant raised

the following arguments.

[4] The appellant complained that the Tribuna erred in failing to allow him to tender the tape
recorded evidence of another employee. The application judge noted that both the complainant and
the appellant wanted to call this employee but that he could not be found: see paragraph 25 of his
reasons. The Tribunal declined to hear the tape recorded evidence because the complainant would
be denied the opportunity for cross-examination. The application judge found that this was an
eminently reasonable conclusion. Before us, without identifying what the employee could or would
have said which was materia to the complainant's credibility, the appellant argued that this ruling
deprived him of the opportunity to challenge the complainant's credibility. This ground of appeal

has no merit.

[5] The appellant aso complainsthat the Tribunal erred in failing to allow himto call the
complainant's former hushand as a witness to say that the complainant had no difficulty caling the
policein relation to his aleged misconduct, which could raise a doubt as to the complainant's

explanation for her failure to call the police after the events giving rise to the complaint. The
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Tribunal established that the complainant was prepared to admit all that her ex-husband had to say
on relevant issues and then asked the appellant if he was satisfied with that result. He said that he
was. see paragraph 24 of the application judge's reasons. As aresult, the ex-husband was not called

to give evidence. The application judge found that this did not give rise to aremedy.

[6] The appellant now says that he was not alowed to call the complainant's ex-husband and
that in addition to the evidence aready described, the latter would have testified as to her general
character. The application judge noted that the Tribunal had found that the complainant had not put
her character in issue: see paragraph 24 of hisreasons. Leaving aside that the decision not to call the
complainant's ex-husband was made with the appellant's apparent consent, the fact remainsthat,
since the complainant did not put her character inissue, it would have been improper to alow
evidence of generd character in any event: see R. v. Beland, [1987] 2 S.C.R. 398. While
administrative tribunals are not bound by the strict rules of evidence, they ought, nonetheless, to be
especialy careful when an attempt is made to refute an alegation of a sexua misconduct by
evidence of the victim's character. We find no error in the application judge's disposition of this
guestion. Asfor the issue of the complainant's willingness to call the police, the relevant facts were

admitted and the appellant was free to make what he could of them.

[7] The appellant'sfinal complaint is that the Tribunal erred in failing to refer in its reasons to
the evidence given by awitness who worked with the complainant at another place of employment
months after the incident giving rise to the complaint. In order to show that the complainant's

evidence was untrustworthy, the appellant called this witness to testify that the complainant had said
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to her and to others that she had been the victim of a sexua assault of a character completely
different than what she aleged against the appellant. On further questioning, however, it became
clear that this more serious sexual assault was unrelated to her complaint against the appellant. This
witness then went on to give evidence of the appellant's reputation for being untruthful. In addition,
this witness gave evidence that the complainant expected to receive alarge payment in settlement of

her complaint, thus suggesting a financial motive for making afase complaint.

[8] On the latter point, one of the appellant's grounds of appeal with respect to procedural
fairness was that the Tribuna was unfair to him by inducing the complainant to demand monetary
compensation when sheinitially declined to do so. Now the appellant says that the complainant's
position before the Tribunal was smply an artful ruse which she adopted when she became aware of
the tenor of the evidence which would be given against her. This argument is so far-fetched asto be

unworthy of any credit.

[9] The application judge held that the reasons for decision of atribuna are not a summary of
the hearing itself so that it was not necessary to refer to irrelevant testimony. Before us, it was
argued that this evidence was critical to an assessment of the complainant's credibility and that it

was an error for the Tribunal to fail to give it any weight.

[10] Asnoted, the Tribunal found that the complainant had not put her character in issue. In those
circumstances, evidence of her general reputation for truthfulness or honesty was not only

irrelevant, it was unfairly prejudicial to the complainant. The Tribunal committed no error by
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ignoring it, though, having decided to hear it, it would have been preferable for the Tribunal to

explain why it gave it no weight.

[11] Intheend result, | find no error in the application judge's disposition of the application for

judicia review.

[12] | would therefore dismissthe appeal with costs.

"J.D. Denis Pdletier"

JA.
"l agree
J. Edgar Sexton JA."

"l agree
K. Sharlow JA."
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