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[1] We are not persuaded that the Tria Judge erred in his award of costs. The issue relating to
the offer to settle was not brought to his attention prior to judgment nor did counsel for the
Appellant ask the Trial Judge to reserve his decision on costs until after a determination of liability
had been made, in order to allow for representations to be made on the subject of costs, after the

main findings of the Tria Judge were known.
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[2] The order of the Tria Judge providing for no costs was not unreasonabl e having regard to
the fact that (a) the Respondent was successful against the corporate defendant but unsuccessful
against the Appellant, and that (b) both the corporate defendant and the Appellant were represented
by the same counsel and (c) both defendants denied liability for the infringement thus putting the
Respondent in the position of having to prove the infringement. It isa so significant that the
Appellant was the president of the corporate defendant and at all material times was the operator

and manager of the business of the corporate defendant.

[3] The appeal should therefore be dismissed with costs.

“J. Edgar Sexton”

JA.
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