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This ig an appeal by the Attorney General from an order of MacKay
J. refu'sing‘ to vary the terms of certain confidentiality orders which had been
issued by the Court, on consent of all parties, in the ‘coursc of litigation in which
the respondents had unsuccessfully atiacked the compulsory licensing provisions

of the Patent Act'. The Attorney General sought and seeks to be relieved from

R.S.C. 1985, ¢, P4 .-



L.

the confidentiality orders to which he had consented so as to allow him lto make
avajlable to the Muuster of National Revenue certsin matéﬁﬂs ;eleva_nt to'z;llcged
transfer pricing of goods acquired by ‘the respondent Smith Kline & French
Canada Limited from offshore affiliates; the materials did not emanate fmm tﬁat
respon;icnt; Although the Minister of National Revenue wishes to have ‘acc'ess to
these m.aterials for the purpose of an income tax audit, neither he nor the Attorney
Géneral has invoked the specific and extensive statutory powers conferred upon
him by the /ncome Tax. Act. This fact significantly distinguishes the present cas:e

from this Court’s‘ recent decision in ATG Limited v. The Aﬁomey General of
Canéda’. Indeed, all that was invoked by the Attom'ey General both. befére_
MacKay J. and beforc. us was the Court’s discretionary power, in an ap;;ropriate
case, to vary the temlls of orders restricting access fo documents in its pos's,ession;.
After a thoroug"h and careful analysis, MacKay J. concluded that hé shoﬁld not
exercise that discretion as requested. He said: ‘

1f counse! for the Attomey General consents o an order that
evidence be maintained in confidence, of if he is subject to such
an order even without consent, that order should not be varied
metely because there arises some other, public interest, collaterat
to the action in which the order is made. Only the most
exceptional reagon -would wamant varistion of the order.
Otherwise, the interests of justice served by the modem discovery
process would tend to be frustrated. Parties engaged in actions
by or against the Crown would seek to avoid discloture of
information which might at some future date,. regardloss of the
outcome of the original action, be sought for use by the Crown
for ‘some purpose unrelated to the original action. This might be
the casc particularly if information scaled as confidential in court
records were 10 be made available to the Minister of National .
Revenue when he is engaged in reasscssing tax lability of any
party who might have been involved in an action with the Crown.

That responsibility of the Ministcr, nssessing liability for tax,
is an angoing one, in no way. dependant upon documents or other
evidence provided In actions in- this or any court. In this case
thar responsibility existed in relation to the Canadian corporate
respondent before the original action was commenced, throughout
the proceedings and it continues todsy. It is not a new
responsibility even though it may be a new circumstances that a
decision has apparently been made to conduct a special audit of

(April 7, 1997), A-514-96, (P.C.A Yunreported}



that respondent’s tax liability. This is not, it scems to me, &
compelling reason to now vary the "Confidentiality Orders” made

carlier in the action between the partles and with consent of the
applicant. .

(Appeal Book, Vol. 111, at pages 223-224)
We are quite unable to-say that the judge committed any érror of
principle, gave weight to irrelevant mattérs or overlooked hny relevant factor.

The appeal will be dismissed with costs.
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