Hederal Qourt of Appeal Qour ¥ appel fédbrale

A-192-96
QUEBEC, QUEBEC, THE 12th DAY OF FEBRUARY, 1997

CORAM: THE HONOURABLE MR. JUSTICE MARCEAU
THE HONOURABLE MR. JUSTICE HUGESSEN
THE HONOURABLE MADAM JUSTICE DESJARDINS

BETWEEN: THE ATTORNEY GENERAL OF CANADA

Applicant
- AND -

JEAN-GILLES CRETE

Respondent

JUDGMENT

This application for judicial review is allowed; the impugned decision is
set aside; the preliminary motion by the respondent-appellant for the immediate
upholding of his appeal against the Minister’s assessment is dismissed and the
matter is returned to the Tax Court of Canada to take its normal course.

The costs are allowed in accordance with the requirements of section
18.25 of the Tax Court of Canada Act.

Louis Marceau

JA.

Certified true translation
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HUGESSEN J.A.

This is an application for judicial review of a decision of the Tax Court
of Canada which allowed the taxpayer’s appeal. The trial judge did not hear any
evidence but simply allowed a preliminary oral motion presented by the taxpayer
for the immediate upholding of his appeal on the ground that the notice of
reassessment by the Minister was dated subsequent to the expiration of the period

prescribed in subsection 152(4) of the Act.!

' Income Tax Act, S.C. 1970-71-72, c. 63, as amended.



2.

It is clear that the judge erred. He criticizes the Minister for not alleging
in the reply to the notice of appeal some facts to show that the reassessment was
not out of time. But the Minister, like any other litigant, is never required to
reply to an allegation that has not been made and, however you read the
taxpayer’s notice of appeal, it contains no allegation that the notice of assessment
was void for being out of time.

We are clearly not required to rule on the merits of the decision of the
Tax Court of Canada in the Rupper? case, on which the trial judge relied. The
present case is in no way comparable to the one in Ruppert, where, it seems,
there was a complete absence of allegations to support a finding of neglect,
carelessness, wilful default or fraud on the part of the taxpayer. It is enough to
read paragraphs 8, 9, 10, 13 and 15 of the reply to the notice of appeal in this
case to realize that the Minister certainly intends to rely on the items listed in
subparagraphs 152(4)(a)(i)’ and that the facts alleged, if proved, may enable the
trial judge to rule in his favour.

The application for judicial review will be allowed, the decision will be
quashed and the matter will be returned to the Tax Court of Canada for proof and

hearing. Costs shall follow section 18.25 of the Tax Court of Canada Act.

James K. Hugessen

LA,

Certified true translation
, .

Christiane Delon, LL.L.

®  Ruppert (L.H.) v. Canada, [1994] 1 C.T.C. 2065.

152. (4) The Minister may at any time assess tax for a taxation year, interest or penalties, if
any, payable under this Part by a taxpayer or notify in writing any person by whom a return
of income for a taxation year has been filed that no tax is payable for the taxation year, and
may

(a} at any time, if the taxpayer or person filing the return

(i) has made any misrepresentation that is attributable to neglect, carelessness or
wilful default or has committed any fraud in filing the return or in supplying any
information under this Act, ....
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