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[1] Thisis an application pursuant to subsection 72(1) of the Immigration and Refugee
Protection Act, S.C. 2001, c. 27 (the Act), for judicia review of adecision of the Immigration and
Refugee Board' s Refugee Protection Division (RPD or Board), dated December 2, 2008, wherein
the applicant was determined to be neither a Convention refugee nor a person in need of protection

under sections 96 and 97 of the Act.
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[2] The applicant seeks an order pursuant to subsection 18.1(3) of the Federal

Courts Act:

1 Declaring the applicant to be a Convention refugee;

2. In the dlternative, an order remitting the matter to the Immigration and
Refugee Board with directions;

3. In the further aternative, an order remitting the matter to adifferent

pandl of the Immigration and Refugee Board for a hearing de novo.

Background

[3] Zhi Jun Zhang (the applicant) claimsthat it was on the behest of afriend that hejoined an
underground church in China. The applicant is acitizen of the Peoples Republic of China. He
claims refugee protection because he fears persecution because he isamember of an underground

Christian church in China.

[4] The applicant arrived in Canada on August 20, 2006 on a student visa to attend Hanson
International Academy. Whilein Canada, the applicant kept in contact with hisfriend in Chinaand
apprised of hisreligious activity. In October of 2006 the applicant began including prayer pamphlets

in the lettersto hisfriend.
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[5] The applicant clamsthat while in Canada, his parents were visited by the Public Security
Bureau (PSB) regarding hisinvolvement in the underground church. The PSB told his parents that

he was wanted for arrest and that he must return to Chinato report to the PSB office.

[6] The applicant applied for refugee protection on February 12, 2007 on the basis that because
he attended an illegal church in Chinaand sent religious materias to China, the applicant feared

arrest, imprisonment and that he would not be able to practice his Christian faith freely and openly.

[7] It is alleged by the applicant that two fellow believers have been arrested since he left China

and the PSB continue to visit his parents regarding his activitiesin Canada and hisreturn date to

China.

Board’s Decison

[8] The Board began its decision by reviewing the evidence presented by the applicant in
written and oral submissions. It was noted that the applicant attended the underground house church
in Chinasix or seven times between June 2006 and his August 20, 2006 departure for Canada. The
Board found that the applicant’ s knowledge was consistent with someone who has attended services
in Canadafor the past two years. Further, the Board noted that aletter from Reverend Ko of the
Living Water Assembly in Toronto indicated that the applicant had been baptized on March 17,

2007. The Board concluded that based on this evidence, on abalance of probabilities, the applicant
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was a practicing Christian in Canada and that most of his knowledge was acquired after his arrival

in Canada.

[9] The Board found that the key question in determining whether the applicant was a

Convention refugee or aperson in need of protection was whether the applicant, asamember in an
underground Christian house church, would face a serious possibility of being persecuted, arrested
and/or imprisoned by authoritiesin China. The Board found that the applicant had not satisfied the

burden of establishing a serious possibility of this happening.

[10] TheBoard was dubious of the alegation that individual s attending underground churches
were subject to persecution. The Board pointed to documentary evidence that indicated that prayer
meetings and study groups among family and friends were not subject to raids unless they grew in
size, attempted to converge with other church groups, and/or sought more permanent facilities. A
membership of ten in the underground church that the applicant attended six or seven times was not
consistent with a situation that would attract the attention of the PSB; the applicant did not describe
himsealf as achurch leader or prominent Christian which are factors that have been identified in
documentary evidence as attracting persecution by the PSB. Further, the applicant did not provide

any evidence of the membership growing or moving to different locations.

[11] Inregardsto thereigious materia that the applicant sent to hisfriend, the Board stated that
there was no evidence presented that indicated that the PSB had confiscated the materials and no

evidence such as receipts that these documents were ever sent.
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[12] TheBoard then turned to the issue of whether the applicant would be able to practice his
religion without risk of persecution in Chinaand particularly the issue of whether the applicant
would be able to practice hisreligion fregly in registered churches. The Board found that the
applicant had not provided any direct evidence to verify that the applicant would have to place the
state above God in aregistered church. The gpplicant’ s statement that thisinformation came from a
friend who he trusted was insufficient to the Board. The Board goes on to acknowledge that thereis
reference to thisissue in the documentary evidence but findsthat it is* not supported by any solid
evidence’. The Board stated that the assertion that “reports’ found that registered churches being

congtrained by the state was insufficient proof if the source of those reports was not provided.

®

[13] Theissuesareasfollows:

1. What isthe standard of review?

2. Did the Board err in basing its decision on erroneous findings of fact and
err in finding that the applicant should not be considered a person in need of protection

under section 97 of IRPA?

Applicant’s Written Submissons

[14] The applicant submits that the standard of review for decisions of the Board asawholeis

subject to the standard of patent unreasonableness. Correctnessisto be applied to questions of
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law. The applicant cites Divsalar v. Canada (Minister of Citizenship and Immigration) 2002 FCT
653 for the notion that “[t]he court is often just as capable as the Board in deciding whether a
particular scenario or series of events described by the applicant might reasonably have
occurred”, cited from Kapita v. Canada (Minister of Citizenship and Immigration), [2004] F.C.J.

No. 1074.

[15] The applicant begins with credibility issues. The applicant notes that there were no negative
findings on the applicant’s genera credibility. Further, the Board found that the applicant’s

testimony was consistent with someone who is a practicing Christian.

[16] The applicant submitsthat the Board was compelled to find in favour of the applicant when
it decided that there would be no risk to the applicant after attending unregistered churchesin China
and after he disseminated by mail Christian literature. When there is no issue of credibility, “the
benefit lies with the Applicant” (see Maldonado v. Canada (Minister of Employment and
Immigration), [1980] 2 F.C. 302 (C.A.) a 305. The documentary evidence varies greatly from one
locality to another however the government’ s genera perception on unregulated religious groupsis
such that they target any challenge to their authority. The Board made a selective reading of the
documentation that failed to address thisfact. Further, the applicant should not be doubted on his
allegations that authorities in his area are targeting members of unregistered churches. It is
erroneous for the Board to find the applicant believable from a credibility perspective but also

rejects his statements based on lack of solid evidence. Or in the dternative, the Board erred when it
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placed more weight on documentary evidence that they found problematic insofar as providing

substance to the allegations and then found that little weight could be given to the applicant.

[17] TheBoard failed to acknowledge facts presented by the applicant, namely: the risk faced by
the applicant because he went to three different churchesin China, because he mailed Christian
material to Chinafrom Canada and because the church the applicant belonged to in Toronto has

forged alink with underground churchesin China

[18] The applicant then was critical of the Board' s findings on alack of solid evidence or in other
words, “making findings that are without evidentiary basis’ (see Zhou v. Canada (Minister of
Citizenship and Immigration), IMM-3502-05, 25 January 2006 as per Madam Justice Snider). The
applicant stated that the Board' s treatment of the matter of the materials sent to China was erroneous
asit ignores evidence. The applicant quotes the Department of State Country Report on Human
Rights, China, issued March 11, 2008:

By law, only government approved publishing houses were

permitted to print books...[i]ndividuals who attempted to publish

without government approval faced imprisonment, fines,
confiscation of their books and other sanctions.

[19] Thefact isthat the Chinese government’s censorship is not perfect and they may have
missed the materials sent, however, this does not mean that the authorities might not find the
materials in the future. The Board * minimizes the applicant’ s conduct” and the seriousness of the

conseguences in China.
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[20] TheBoard notes that the leaders of the underground churches are more readily persecuted
but fails to acknowledge that documentary evidence such asthe US State Department Report, states

that members are targeted equally with leaders.

[21] Theapplicant then turnsto the Board' s finding that the applicant can practice hisreligion at
adtate run church. It was irrational for the Board to find that there was not solid evidence that state
run churches did not put the government over God because the statement made by the applicant can
be true whether the applicant experienced it or not. It does not change the fact of the applicant’s

statement.

[22] Theprinciple beliefs of the applicant iswhat “one must look at” (see Zhu v. Canada
(Minister of Citizenship and Immigration), 2008 FC 1066 and Syndicat Northcrest v. Amselem,
2004 SCC 47). The applicant’ s belief was that the state run Patriotic Church violated his religious

convictions.

[23] TheBoard sreasoningisalso completely irrational and unfounded when it suggests that the
documentary reports are unsubstantiated. The materia referenced isasummary of severa
documents from awide variety of sources, called the RIR and including such documents as the US

Department of State Religious Freedom Report and US Congressional Committee Reports.

[24] Themateria referenced states that the registered churches are constrained from making

doctrinal statements; something the applicant sought to avoid by going to an underground church.
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[25] Theinferences made were not based on evidence as the significant and relevant parts of the
clam areinternaly logical and that there is a connection between the activities of the applicant and
the perception of the authorities towards the applicant and supporting country documentation.

Where implausibility findings and inferences make up most of the reasons, a decision cannot stand.

Inferences drawn must be reasonably said to exist.

[26] Inregardsto section 97 factors and whether the applicant would be at risk if returned to
China, the Board fails to address the evidence appropriately says the applicant. The Board had an
obligation to do a section 97 risk analysisin its reasons and failed to do so. The Board did not make
adverse credibility findings and then failed to provide a coherent analysis of risk. The decision
should fail for thisreason. Board guidelines suggest that a section 97 analysisis essential evenif the

clamisreected under section 96 of IRPA.

Respondent’s Written Submissions

[27] The standard of review is reasonableness (see Kabongo v. Canada (Minister of Citizenship

and Immigration) 2008 FC 348).

[28] TheBoard did not ignore or misconstrue evidence and is presumed to have taken al the
evidence into consideration. The respondent submits that the Board reviewed all of the evidence
regarding persecution of Christian house churchesin China. It is not the case that the Board did not

recognize that persecution of Christians does not exist in China.
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[29] Therespondent disagrees with the applicant on whether the Board made inferences that
werein error. The respondent states that the main thrust of the applicant’ s arguments with regard to
evidence isthat the Board should have made alternate inferences than the ones the Board actually
made and that the Board engaged in selective analysis of the evidence. In order for there to have
been areviewable error, the applicant must demonstrate that the inferences made by the Board are
not supportable in any way on the evidence. Merely arguing that other inferences should have been
made does not meet the standard of review and the deference afforded the Board (see Snan v.
Canada (Minister of Citizenship and Immigration), [2004] FC 87 at paragraph 11 and Qasam .

Canada (Minister of Citizenship and Immigration), [2002] FCT 1182 at paragraph 46).

[30] Therespondent relies on Conkova v. Canada (Minister of Citizenship and Immigration),
[2002] F.C.J. No. 300 for theidea that the issue a hand is essentially the Board' s treatment of the
whole of the evidence asit is often ambiguous and equivocal and that some elements support the
applicant’ s position, others undermineit. The Board has the mandate of making conclusions based

on this often elusive evidence as part of its expertise.

[31] Theapplicant iswrong to suggest that the Board did not make a finding based on section 97
of IRPA. The Board considered the applicant’s story, personal circumstances and the documentary
evidence as to the persecution of underground churches. Based on that evidence, it was concluded
that the applicant did not face arisk of torture, risk to life or arisk of cruel and unusua treatment or

punishment if returned to China. There is no merit to the applicant’s argument in this regard.
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Analysisand Decision

[32] Issuel

What is the standard of review?

In Dunsmuir v. New Brunswick, 2008 SCC 9, the Supreme Court stated that if the standard
of review has been adready determined, then no further analysisisrequired. Dunsmuir above, aso
collapsed patent unreasonabl eness and reasonableness simpliciter into one standard of review, that

of reasonableness.

[33] Inthiscase, the applicant raises questions of fact and questions of mixed law and fact. The
former involves the Board's findings based on inferences, implausibilities and credibility findings.
These findings are highly factua in nature. In numerous pre-Dunsmuir decisions, this Court has
held that the appropriate standard of review was patent unreasonableness (see Soosaipillai v.

Canada (Minister of Citizenship and Immigration), [2007] F.C.J. No. 1349, 2007 FC 1040, at

paragraph 9).

[34] InMalvedav. Canada (Minister of Citizenship and Immigration), [2008] F.C.J. No. 527,
Mr. Justice Russell stated that “the issue of whether or not the Board ignored relevant evidence is
also afactual inquiry and has been reviewed in the past on a standard of patent unreasonabl eness’
(see dso Dannett v. Canada (Minister of Citizenship and Immigration), 2006 FC 1363, [2006]

F.C.J. No. 1701 (QL) at paragraph 33).
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[35] Thefina question raised by the applicant involved questions of mixed law and fact
because it isrelated to the Board' s findings on section 97 of IRPA in relation to the evidence put
forward by the applicant. Questions of law and fact have been established by this Court to be
reviewable on the standard of reasonableness (see Kamilov v. Canada (Minister of Citizenship

and Immigration), [2008] F.C.J. No. 810).

[36] Therefore, the standard of review for all of the issuesraised by the applicant is
reasonableness. There have been no pure questions of law raised, which would warrant areview on

the standard of correctness.

[37] Theanaysisby this Court islimited to reviewing the Board' s decision to ascertain whether
the decision was made with the existence of justification, transparency and intelligibility within the
decision-making process and aso with whether the decision falls within arange of possible,

acceptable outcomes which are defensible in respect of the facts and law (see Dunsmuir above, at

paragraph 47).

[38] The Supreme Court stated in Khosa v. Canada (Minister of Citizenship and Immigration),
2009 SCC 12, at paragraph 59:

There might be more than one reasonabl e outcome. However, as
long as the process and the outcome fit comfortably with the
principles of judtification, transparency and intelligibility, it is not
open to areviewing court to substitute its own view of apreferable
outcome.
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Did the Board err in basing its decision on erroneous findings of fact and err in finding that

the applicant should not be considered a person in need of protection under section 97 of IRPA?

The applicant began with the premise that when there is no adverse credibility finding, the
benefit lies with the applicant as established in Maldonado above. He then adopted this premise to
the many pieces of evidence before the Board and argues that because they did not begin with this
premise, the findings were in error. The Board should have looked at each piece of evidence
through the lens of what the applicant said was true if they had found him credible. For the applicant

thiswas an error that defeats many of the findings of the Board.

[40] | donot find fault with the Board' s findings. The applicant is stating what he himsalf knows
to be true. The Board has not disputed his belief in these things. What the Board disputes however,
iswhether his beliefs are an accurate reflection of the risk of persecution objectively. What |
understood the Board to be stating was that there was no solid evidence to substantiate what the
applicant was claiming. There isadistinction between finding an applicant not credible and the
finding that despite what the applicant knows to be true himself, the statement claimed does not
provide enough evidence to accept a statement as true on a balance of probabilities. For this reason,

| am of the view that this was not an error of the Board.

[41] Inthisissue of the dissemination of materials, | find that the Board' s conclusions were
reasonable and did acknowledge the punitive approach the PRC was taking towards such materials.

The conclusions of the Board were based on the evidence that, beyond the assertion made by the
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applicant that the materials were found and seized by the PSB, there was no other evidenceto
substantiate this. The Board did not find an associated risk of persecution based on bare assertions,
on abalance of probabilities. | find this reasonable. Mr. Justice Lemieux noted in Tan v. Canada
(Minister of Citizenship and Immigration), [2008] F.C.J. No. 844:

14 Itiswaell recognized that atribuna such as apanel of the

Refugee Protection Division iswell suited to draw implausibility

findings provided the inferences drawn are not unreasonable (see

Aguebor v. Minister of Employment and Immigration, [1993] F.C.J.
No. 732 (C.A))).

[42] Thisisaninteligible conclusion to make given that there were no receipts provided to prove
that the materials were sent and that the applicant took measures to conceal their contents. While it
is plausible for the Board to have concluded otherwise, that the PSB may have found or may
discover the material, they did not make that finding. Re-weighing this evidence and making
conclusions on it goes beyond the direction this Court has been given injudicia reviews of this

nature.

[43] Thenextissuesarein regard to how the Board treated the evidence of whether members of
underground churches were persecuted or whether the targeting involved higher profile leaders and

whether the registered churches placed the state above God.

[44] Adgain, the applicant made the argument that unless he was found not to be credible, his

statement regarding registered churches which, came from discussions with hisfriend, should have
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been accepted. | am not of the view that the Board had to accept this on this basis for the reasons |

discussed above regarding credibility.

[45] | donot find that the Board erred when it reasoned that the state is not placed above God
based on the applicant’ s discussion with hisfriend. The Board was not suggesting that the applicant
was untruthful but that this was not enough direct evidence to conclude that thiswas this case. This

iswithin the Board' s discretion.

[46] Second, the applicant submitted that the Board ignored the documentary evidence and made
irrational conclusions of the documentary evidence in relation to whether members of underground

churches were persecuted and whether the registered churches placed the state above God.

[47] | toofind it curiousthat the Board made conclusions based on this reasoning. The Board
stated that “the article refersto “reports’ but provides no source information”. Essentialy, the
reports should be substantiated with “reports’. In other words, the Board did not trust the
information provided in the reports and was not convinced it was based on solid evidence. The
Board uses this reasoning to conclude that on a balance of probabilities, the Chinese Patriotic

Church does not place the government and the Communist Party above God.

[48] Thesereports are used commonly as reliable sources of information on country conditions
and specific risks. In fact, thisreport was part of a package of documents on China compiled July

30, 2008 for the Immigration and Refugee Board of Canada: the Board’ s own reports. While thereis
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the caveat on the document that it does not offer conclusions asto the merit of a particular claim, |

do not think that that satisfies the issue here.

[49] It wasnot the case that thisonly came up in one of the reports. The June 13, 2007 and April
27, 2007 Response to Information Requests (RIRS), the International Religious Freedom Report
2007, the Country Reports on Human Rights Practices 2007, and The Congressiona-Executive
Commission on China, amongst others, al made claims that suggested that doctrinein registered
churchesis controlled by the state and that members are also sometimes persecuted alongside

leaders.

[50] | am of the view that the Board was wrong to dispute the claimsin regardsto the

documentary evidence on thisbasis.

[51] Finadly, the applicant made the argument that his principle beliefs are paramount quoting
Zhu above, and Syndicat above. His beliefs, he submits, are compromised if forced to attend state
run churches. In Zhu above, Mr. Justice Zinn found that the Board' s conclusion that it was
reasonabl e for the applicant to attend a state-sanctioned church based on the lack of sophistication
of her beliefswasin error. Attending underground churches was a conviction itself in accordance
with the applicant’ s beliefs. And Syndicat above, was a case decided by the Supreme Court of
Canada where the subjectivity of religious convictions was acknowledged and upheld as the

substance of our religious freedoms under the Canadian Charter of Rights and Freedoms. The
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premise was essentially that: one need only have a nexus with abelief that had areligious quality to

it. | agree with the statements of Mr. Justice Zinn.

[52] For thesereasons, | find the Board' s decision to be unreasonable and it therefore must be set

aside and the matter referred to adifferent panel of the Board for redetermination.

[53] Neither party wished to submit a proposed serious question of genera importance for my

consideration for certification.



Page: 18

JUDGMENT

[54] |IT ISORDERED that the application for judicia review is alowed and the matter is

referred to adifferent panel of the Board for redetermination.

“John A. O'Keefe’
Judge




Rdevant Statutory Provisions

ANNEX

The relevant statutory provisions are set out in this section.

The Immigration and Refugee Protection Act, S.C. 2001, c. 27 (IRPA):

96. A Convention refugeeisa
person who, by reason of a
well-founded fear of
persecution for reasons of race,
religion, nationdity,
membership in aparticular
socia group or politica
opinion,

(&) isoutside each of their
countries of nationality and is
unable or, by reason of that
fear, unwilling to avail themself
of the protection of each of
those countries; or

(b) not having a country of
nationdity, is outside the
country of their former habitual
residence and is unable or, by
reason of that fear, unwilling to
return to that country.

97.(1) A personin need of
protection is a person in Canada
whose removal to their country
or countries of nationality or, if
they do not have a country of
nationality, their country of
former habitual residence,
would subject them personally

(a) to adanger, believed on
substantial groundsto exist, of

96. A qualité deréfugié au sens
delaConvention — leréfugié
— lapersonne qui, craignant
avec raison d’ étre persecutée du
fat desarace, desareligion, de
sanationalité, de son
appartenance a un groupe social
ou de ses opinions politiques :

a) soit se trouve hors de tout
pays dont elle alanationalité et
ne peut ou, du fait de cette
crainte, ne veut se réclamer de
laprotection de chacun de ces

pays,

b) soit, s dlen’apasde
nationalité et se trouve hors du
pays dans lequel dle avait sa
résidence habituelle, ne peut ni,
du fait de cette crainte, ne veut
y retourner.

97.(1) A qualité de personne a
protéger la personne qui se
trouve au Canada et serait
personnellement, par son renvoi
verstout paysdont elleala
nationalité ou, s ellen’apasde
nationalité, danslequel elle
avait sarésidence habituelle,
exposée :

a) soit au risque, S'il y ades
motifs sérieux dele croire,
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torture within the meaning of
Article 1 of the Convention
Against Torture; or

(b) to arisk to their lifeor toa
risk of cruel and unusual
treatment or punishment if

(i) the personis unable or,
because of that risk, unwilling
to avail themsalf of the
protection of that country,

(i) the risk would be faced by
the person in every part of that
country and is not faced
generaly by other individuals
in or from that country,

(iii) therisk is not inherent or
incidental to lawful sanctions,
unlessimposed in disregard of
accepted international
standards, and

(iv) therisk is not caused by the
inability of that country to
provide adequate health or
medical care.

(2) A personin Canadawhoisa
member of aclass of persons
prescribed by the regulations as
being in need of protectionis
also aperson in need of
protection.

d’ ére soumise alatorture au
sensdel’ article premier dela
Convention contre latorture;

b) soit a une menaceasavieou
au risgue de traitements ou
peines cruels et inusités dansle
cas suivant :

(i) éle ne peut ou, de cefait, ne
veut seréclamer dela
protection de ce pays,

(i) elley est exposée en tout
lieu de ce paysaors que

d autres personnes originaires
de ce paysou qui S'y trouvent
ne le sont généralement pas,

(iii) lamenace ou lerisgue ne
résulte pas de sanctions
|égitimes — sauf celles
infligées au mépris des normes
internationales— et inhérents a
celles-ci ou occasionnés par
elles,

(iv) lamenace ou le risque ne
résulte pas de |’ incapacité du
pays de fournir des soins
médicaux ou de santé adéquats.

(2) A égdement quditéde
personne a protéger la personne
qui setrouve au Canada et fait
partie d’ une catégorie de
personnes auxquelles est
reconnu par reglement le besoin
de protection.
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