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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review pursuant to subsection 72(1) of the Immigration
and Refugee Protection Act, S.C. 2001, c. 27 (the“Act” or “ IRPA”), of anotice given by an
enforcement officer of the Pacific Region Enforcement Centre of the Canada Border Services
Agency (CBSA) under s. 104(1)(b) of the Act, dated March 30, 2009. The officer found the
applicant’s claim for refugee protection ineligible to be referred to the Refugee Protection Division

(RPD) of the Immigration and Refugee Board (IRB) pursuant to s. 101(1)(f) of the Act, because the
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Immigration Division (ID) of the IRB had determined the applicant to be inadmissible on grounds
of security. The ID’sdecisionissubject to ajudicia review applicationin the related file IMM-
1582-09. The applicant seeks an order quashing the notice, and ordering that the evidence presented

to the officer “cannot result in afinding of inadmissibility”.

a Background

[2] The applicant, Ronnie Tjiueza, isa 33 year old citizen of Namibia where he was a member
of the“ Caprivi Liberation Movement” (CLM). He arrived in Canada on October 2, 2006 and made
aclam for refugee protection at the airport. He alleged that the Namibian police and military were
arresting CLM members. Hisrefugee claim wasiinitially considered dligible and was referred to the

RPD.

[3] On October 3, 2008, the applicant was reported as being inadmissible to Canada on security
grounds under s. 34(1)(f) of the Act. This section 44(1) report was based on his membership in the
CLM [Already defined in para. 2], an organization that was alleged to have engaged in subversion
by force of the Namibian government. This allegation related to an armed attack that took place on
August 2, 1999 against government buildings in the city of KatimaMulido in the Caprivi region of

Namibia.

[4] On October 16, 2008, the Canada Border Services Agency (CBSA) notified the RPD that a

report had been referred to the ID to determine whether Mr. Tjiueza was inadmissible on security
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grounds. The hearing of Mr. Tjiueza s refugee protection claim had not yet been scheduled. Under

s. 103(2)(a) of the Act, this notification suspended the RPD proceedings.

[5] On October 21, 2008 the RPD notified Mr. Tjiueza, his counsel, and CBSA that Mr.
Tjiueza s RPD hearing had been suspended under subsection 103(1) of the IRPA. The RPD
informed Mr. Tjiuezaand his counsal that Citizenship and Immigration Canada would subsequently

notify the RPD to either continue the proceedings or terminate them.

[6] The gpplicant admitted being a member of the CLM, and in a decision dated March 10,
2009 the ID determined that there were reasonable grounds to believe the CLM had carried out the
attack. Therefore, the ID held the applicant inadmissible to Canada, and issued him a deportation
order. The ID accepted, however, that there was no evidence the applicant participated in,
supported, or had prior knowledge of any violent act committed by the CLM. ThisID decisionis

the subject of the application for judicia review in the related file IMM-1582-09.

[7] On March 30, 2009, an enforcement officer gave notice that he had determined the
applicant’ s refugee claim to be ineligible under s. 101(1)(f) of the Act, because the ID had
determined that the applicant was inadmissible on security grounds. On the notice, an indiscernible
signature appears on the line marked “ Signature of Minister”. An affidavit submitted by
Enforcement Officer Trevor Gross on behalf of the respondent swears that he was the officer who

determined the applicant’ s claim, and that the signature on the notice is his. Under s. 104(2) of the
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Act, this notice had the effect of terminating the applicant’ s refugee claim. This notice is the subject

of the present judicial review.

Il. The impugned decision

[8] The decision under attack is contained in a one-page letter. The substantive part of the |etter
is short enough to be reproduced in its entirety:
The Refugee Protection Division is hereby notified that pursuant to
section 103 of the Immigration and Refugee Protection Act, it has
been determined that your claim for refugee protection isindligible to
be considered by the Refugee Protection Section, for the following
reasons.
In accordance with paragraph 101(1)(f), the Immigration Division
has ruled that you have been determined to be inadmissible on
grounds of security, as described in section 34 of the Immigration
and Refugee Protection Act.

Consequently, pursuant to section 104, this notice terminates
consideration of your claim for refugee protection.

1. Issues

[9] Mr. Tjiueza challenged the authority of the decision-maker in this case, and submitted that
in the absence of any evidence of the decision-maker’ s identity, the respondent must prove that the
decision-maker had authority to issue the notice. Since the Minister has provided uncontradicted
evidence that CBSA Inland Enforcement Officer Trevor Gross signed the Notice and had del egated
authority to make the determination under s. 104 of the IRPA, thisissue has been resolved. Indeed,

counsel for the applicant conceded this point at the hearing.
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[10] Theonly remaining issue, therefore, iswhether the enforcement officer had discretion over

whether or not to issue the notice, and if so, whether he failed to exerciseit.

V. Anayss

[11] Itisclear from the jurisprudence that the issue raised by the applicant isreviewable on a
correctness standard. Determining whether or not the officer had the discretion to issue the notice
requires statutory interpretation and is therefore a question of law. If he had discretion, whether he
failed to exercise it was either an issue of law or of procedural fairness, both of which are
reviewable against the standard of correctness. Findly, if it isfound that he had discretion and that
he did exercise it, whether he exercised that discretion properly isreviewable on a standard of

reasonabl eness.

[12] The applicant submitsthat s. 104 of the Act uses the word “may”: “An officer may, with
respect to a claim that is before the [RPD] ...give notice that an officer has determined that ... (b)
the claim isineligible under paragraph 101(1)(f)”. The applicant therefore arguesthat s. 104 is
permissive: even if the applicant’s claim isindigible to be referred to the RPD under s. 101(1)(f),
the officer has discretion over whether or not to issue a notice terminating the applicant’ s refugee
claim. For ease of reference, the relevant legidative provisions are reproduced in the Annex to these

reasons.

[13] Whilel agreethat the word “may” normally entails discretion (see Interpretation Act, R.S.

1985, c. 1-21, s. 11), this cannot be determinative in the case at bar if only because the French
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version of section 104(1) (“L’agent donne un avis...”) ismore imperative and appearsto direct the
officer to give anotice in the circumstances set out in paragraphs (a) to (d). Bethat asit may, aclose
look at the statutory scheme as awhole indicates Parliament’ s intention to remove discretion where
proceedings have been suspended. Section 104 of IRPA cannot be interpreted in isolation. Asthe
Supreme Court said in Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21:

Today thereis only one principle or approach, namely, the words of

an Act areto read in their entire context and in their grammatical and

ordinary sense harmonioudly with the scheme of the Act, the object

of the Act, and the intention of Parliament.
[14]  Section 101 of IRPA sets out the grounds on which claims areineligible to be referred to the

RPD for determination. Under paragraph 101(1)(f), aclamisindigible if, among other things, “the

claimant has been determined to be inadmissible on grounds of security...”.

[15] Under ss. 100(1) and (3) of IRPA, an officer must determine whether arefugee protection
clam iseligibleto be referred to the RPD within 3 working days after receipt of the claim. If no
determination is made within 3 days, the claim is deemed to be referred to the RPD. Paragraph
100(2)(a), however, provides that the officer shall suspend consideration of the éigibility of the
person’s claim if areport has been referred, pursuant to s. 44, for an admissibility hearing to
determine whether the person isinadmissible on grounds of security. On October 3, 2006, when Mr.
Tjiueza s clam wasreferred to the RPD, the s. 44 report had not been referred to the ID, and the ID

had not yet determined his admissibility.
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[16] After arefugee protection claim has been referred to the RPD, section 103(1)(a) of IRPA
allows an officer to give notice to the RPD that a matter has been referred to the ID to determine
whether the claimant is inadmissible on certain grounds, including security. This notice has the
effect of suspending the RPD proceedings. The grounds on which an RPD hearing may be
suspended are limited, and do not include al the grounds on which aclaim might be ineligible. The
suspension of aclam prevents the RPD from making a decision before the claim’ s éigibility has

been determined.

[17]  InOctober 2008, Mr. Tjiueza' s RPD proceedings were suspended under s. 103(1)(a) of
IRPA as aresult of anatification by the CBSA that areport had been referred to the ID to determine
whether Mr. Tjiueza was inadmissible on security grounds. At the time, the hearing of Mr. Tjiueza's
refugee protection claim had not yet been scheduled. Once the RPD proceedings are suspended,

they may only be continued again if an officer notifiesthe RPD that the suspended clam iseligible.

[18]  Section 104 of IRPA dso allows an officer to terminate RPD proceedings that are pending if
an officer determinesthat the claimisindigible, or that an indligible claim was referred to the RPD
based on misrepresentation or the withholding of material facts. The power to terminate pending

RPD proceedings does not depend on the RPD proceedings having first been suspended.

[19] If the RPD proceedings are not suspended, and the RPD renders a decision, the
circumstances in which the decision may be nullified are very limited. After the RPD has made a

decision on a claim, the decision may only be nullified if an officer determines that it was not the
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first claim received with respect to the claimant. The decision may not be nullified on the basis that

the claim was indligible to be referred to the RPD (s. 104(2)(b)).

[20] Mr. Tjiueza argues that section 104 of |RPA gave Officer Gross discretion asto whether or
not to notify the RPD that his clam wasindigible, thereby terminating Mr. Tjiueza's RPD
proceedings. Mr. Tjiueza s argument, if accepted, would result in the absurd result that his RPD

proceedings would be suspended indefinitely.

[21] Indeed, onitsface, the language of s. 103 suspends RPD proceedings indefinitely unless
they are resumed under s. 103(2). Section 103(1) says that proceedings * are suspended” on notice
by the officer that the matter has been referred to the ID. They are not suspended “pending” or
“until” the ID’ s decision. Section 103(2) states that “ On notice by an officer that the suspended
clam was determined to be digible’, the RPD proceedings will continue. The statute provides no
other method to have a proceeding continue. Thus, it appearsthat if an officer does not expresdy
determine a claim to be either digible or indigible, the RPD proceedings will remain suspended. |
agree with the respondent that Parliament could not have intended to give the officer the discretion

to suspend RPD proceedings indefinitely.

[22] It seemsmorelogicd to interpret ss. 103 and 104 together as a statutory scheme that
envisions an officer suspending RPD proceedings only until he can gather enough information, via
the ID’ s decision, to make a determination of digibility. The scheme then envisions the officer

ending the suspension either by giving notice to the RPD that the suspended claim has been



Page: 9

determined to be eligible under s. 103(2), or by giving notice that the claim isineligible asaresult

of the ID decision under s. 104.

[23]  For thesereasons, while section 104 of IRPA does generally give an officer discretion asto
whether or not to re-determine the eligibility of aclaim, that discretion does not exist in the case of a
claim that has been suspended under s. 103 of IRPA. In the case of a claim that has been suspended,
any discretion that may exist regarding re-determining the eligibility of a claim would have been
exercised in making the decision under section 103 to suspend the RPD proceedings. Once aclam
is suspended, IRPA only provides for two possible results: either the proceedings are continued
because an officer notifiesthe RPD that the clam is eligible, or the proceedings are terminated

because an officer notifiesthe RPD that the claim is not eligible.

[24] Some guidance asto Parliament’ s intentions may also be gleaned from Citizenship and
Immigration Canada’ s manua PP1: Processing Claims for Refugee Protection in Canada, which
states asfollows (at p. 49):

An officer “may” proceed with aredetermination of eigibility if
thereisinformation to indicate that the claimant should not have
been found eligible to make aclaim or isno longer eligible to make a
claim. [Section] 104 allows an officer to redetermine the dligibility of
aclaim and to notify the Refugee Protection Division that the claim
isno longer digible, thus ending their jurisdiction over the case.
Although redetermination is discretionary, if thereis evidence to
prove that a person isineligible, redetermination should be the
preferred course of action. However, there may be Situations where it
is appropriate to have the RPD make a decision on the claim.
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[25] Thismanual therefore confirmsthat the officer generally has discretion under s. 104.
However, it states that the officer would only exercise this discretion because situations may arise
where the RPD ought to make adecision on the claim (for examplein casesinvolving exclusion
clauses). Since aclaim that has been suspended under s. 103 will remain suspended indefinitely, the
RPD will never make a decision on this sort of claim. Thusit seems that the discretion in s. 104 was

never meant to apply in this situation.

[26] Thisinterpretation is consistent with the provisions of IRPA and the objectives of this act
that require refugee protection claims to be dealt with efficiently and expeditioudly. In particular, s.
162(2) of IRPA requiresthe RPD “to deal with al proceedings before it asinformally and quickly as

the circumstances and the considerations of fairness and natural justice permit”.

[27]  Furthermore, thisinterpretation is supported by the fact that an indefinite suspension would
not give any practical benefit to the applicant. The applicant still would not have his refugee claim
determined by the RPD. Asaresult, he would not be entitled to permanent resident status and the
associated rights and privileges. He would remain subject to the removal order issued by the ID. He
would also remain subject to the restriction on persons found inadmissible for security reasonsthat a
Pre-Removal Risk Assessment (PRRA) application cannot result in refugee protection. In short, if
the officer exercised a discretion under s. 104 not to terminate the RPD proceeding, it would offer
no practical benefit to the applicant. It seems absurd that Parliament would grant an officer a
discretion whose exercise would serve no practical purpose. It would run counter to s. 12 of the

Interpretation Act, supra, which states that “[€]very enactment is deemed remedial, and shall be
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given such fair, large and liberal construction and interpretation as best ensures the attainment of its

objects’.

[28] Having cometo the conclusion that the officer had no discretion, and was required to
determine the eligibility of Mr. Tjiueza s claim according to the ID finding and to notify the RPD of
his determination, there is no need to address the other questions raised by the applicant. Needless to
say, even though Mr. Tjiueza s claim cannot be heard by the RPD, he may still have hisrisk

assessed by making a PRRA application.

[29] Counsd for both the gpplicant and the respondent have proposed a certified question
pertaining to the proper interpretation of s. 104. Their proposed questions are virtually identical,
although I believe the wording of the applicant’ s proposal is more neutral than the respondent’s.
The applicant’ s proposed question reads as follows:

After an RPD hearing has been suspended under s. 103 of the

Immigration and Refugee Protection Act pending the outcome of an

ID hearing and re-determination of aclam'sdigibility, if the ID

determines that the claimant isinadmissible for security reasons,

does the officer have discretion under the Immigration and Refugee

Protection Act to not re-determine the claim's eligibility and to not

notify the RPD of the officer's decision on digibility, and thereby

suspend the RPD hearing indefinitely?
[30] Thereisno doubt in my mind that this question deservesto be certified. It clearly transcends
the interests of the parties, it contemplates an issue of general application and it is aso determinative

of the appeal: Canada (Minister of Citizenship and Immigration) v. Liyanagamage (F.C.A.), 176

N.R.4A.).
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JUDGMENT

THIS COURT ORDERSthat this application for judicial review isdismissed. The

following question is certified:

After an RPD hearing has been suspended under s. 103 of the
Immigration and Refugee Protection Act pending the outcome of an
ID hearing and re-determination of aclam'seligibility, if the ID
determines that the claimant isinadmissible for security reasons,
does the officer have discretion under the Immigration and Refugee
Protection Act to not re-determine the claim's eligibility and to not
notify the RPD of the officer's decision on digibility, and thereby
suspend the RPD hearing indefinitely?

“Yves de Montigny”
Judge




ANNEX

Security

34. (1) A permanent resident or
aforeign nationa is
inadmissible on security
grounds for

(a) engaging in an act of
espionage or an act of
subversion against a democratic
government, institution or
process as they are understood
in Canada;

(b) engaging in or ingtigating
the subversion by force of any
government;

(c) engaging in terrorism,

(d) being adanger to the
security of Canada;

(e) engaging in acts of violence
that would or might endanger
thelives or safety of personsin
Canada; or

(f) being amember of an
organization that there are
reasonable groundsto believe
engages, has engaged or will
engagein actsreferred toin

paragraph (), (b) or (c).
Exception

(2) The mattersreferredtoin
subsection (1) do not constitute
inadmissibility in respect of a
permanent resident or aforeign
national who satisfies the
Minister that their presencein
Canadawould not be
detrimental to the national

Immigration and Refugee Protection Act, S.C. 2001, c. 27

Sécurité

34. (1) Emportent interdiction
deterritoire pour raison de
securité lesfaits suivants :

a) érel’ auteur d actes

d espionnage ou selivrer ala
subversion contre toute
institution démocratique, au
sens oul cette expression

S entend au Canada;

b) étre I’ instigateur ou I’ auteur
d actes visant au renversement
d’ un gouvernement par laforce;
) selivrer au terrorisme;

d) congtituer un danger pour la
securité du Canada;

€) ére |’ auteur de tout acte de
violence susceptible de mettre
en danger lavie ou la sécurité
d autrui au Canada;

f) é&re membre d une
organisation dont il y ades
motifs raisonnables de croire
gu'elle est, aété ou seral’ auteur
d'un acte visé aux ainéas a), b)
ou C).

Exception

(2) Cesfaits n’emportent pas
interdiction de territoire pour le
résident permanent ou

I éranger qui convainc le
ministre que sa présence au
Canada ne serait nullement
prgudiciable al’ intérét

national .
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Referral to Refugee
Protection Division

100. (1) An officer shall, within
three working days after receipt
of aclamreferredtoin
subsection 99(3), determine
whether the claimisdigibleto
be referred to the Refugee
Protection Divison and, if itis
eigible, shall refer theclamin
accordance with the rules of the
Board.

Decision

(2) The officer shall suspend
consideration of the eligibility
of the person’sclaim if

(a) areport has been referred
for adetermination, at an
admissibility hearing, of
whether the personiis
inadmissible on grounds of
security, violating human or
international rights, serious
criminality or organized
criminality; or

(b) the officer considersit
necessary to wait for adecision
of acourt with respect to a
claimant who is charged with
an offence under an Act of
Parliament that is punishable by
amaximum term of
imprisonment of at least 10
years.

Examen delarecevabilité

100. (1) Danslestroisjours
ouvrables suivant laréception
delademande, |’ agent statue
sur sarecevabilité et défére,
conformément aux reglesdela
Commission, celle jugée
recevable ala Section dela
protection des réfugiés.

Sursis pour décision

(2) L’ agent sursoit al’ é&ude de
|arecevabilité dansles cas
suivants:

a) lecasadgaéedéféréala
Section de I'immigration pour
constat d'interdiction de
territoire pour raison de sécurité
Ou pour atteinte aux droits
humains ou internationaux,
grande criminalité ou
criminalité organisée;

b) il I’ estime nécessaire, afin
gu'il soit statué sur une
accusation pour infraction aune
loi fédérae punissable d’un
emprisonnement maximal d' au
moins dix ans.
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Consideration of claim

(3) The Refugee Protection
Division may not consider a
clam until it isreferred by the
officer. If the claim isnot
referred within the three-day
period referred to in subsection
(2), itisdeemed to be referred,
unlessthereisasuspension or it
is determined to be indligible.

Duty of claimant

(4) The burden of proving that a
clamiséeigibleto be referred
to the Refugee Protection
Division rests on the claimant,
who must answer truthfully all
guestions put to them. If the
clam isreferred, the claimant
must produce all documents
and information as required by
the rules of the Board.

Quarantine Act

(5) If atraveller isdetained or
isolated under the Quarantine
Act, the period referred to in
subsections (1) and (3) does not
begin to run until the day on
which the detention or isolation
ends.

Indligibility

101. (1) A claimisindligibleto
be referred to the Refugee
Protection Division if

(&) refugee protection has been
conferred on the claimant under

Saisine

(3) Lasaisinedelasection
survient sur déféré dela
demande; sauf sursis ou constat
d'irrecevabilité, elle est réputée
survenue al’ expiration destrois
jours.

Obligation

(4) Lapreuve de larecevahilité
incombe au demandeur, qui doit
répondre véridiquement aux
guestions qui lui sont posées et
fournir alasection, s le cas|ui
est déféré, les renseignements et
documents prévus par lesregles
delaCommission.

Loi sur lamiseen
guarantaine

(5) Ledda prévu aux
paragraphes (1) et (3) ne court
pas durant une période

d isolement ou de détention
ordonnée en application de la
Loi sur lamise en quarantaine.

Irrecevabilité

101. (1) Lademande est
irrecevable dans les cas
suivants:

a) I’asile a été conféré au
demandeur au titredela
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this Act;

(b) aclaim for refugee
protection by the claimant has
been rgjected by the Board,;

(c) aprior claim by the claimant
was determined to be ineligible
to be referred to the Refugee
Protection Division, or to have
been withdrawn or abandoned;
(d) the claimant has been
recognized as a Convention
refugee by a country other than
Canadaand can be sent or
returned to that country;

(e) the claimant came directly
or indirectly to Canadafrom a
country designated by the
regulations, other than a
country of their nationality or
their former habitual residence;
or

() the claimant has been
determined to be inadmissible
on grounds of security,
violating human or international
rights, serious criminality or
organized criminality, except
for personswho are
inadmissible solely on the
grounds of paragraph 35(1)(c).

Seriouscriminality

(2) A clamisnot indligible by
reason of serious criminality
under paragraph (1)(f) unless
(@) in the case of inadmissibility
by reason of aconvictionin
Canada, the conviction isfor an
offence under an Act of
Parliament punishable by a
maximum term of
imprisonment of at least 10
years and for which a sentence

présenteloi;

b) rgjet antérieur de la demande
d asile par laCommission;

C) décision prononcant
I"irrecevabilité, le désistement
ou leretrait d' une demande
antérieure;

d) reconnaissance de laqualité
deréfugié par un paysvers
lequel il peut étre renvoye,

€) arrivée, directement ou
indirectement, d’ un pays
désigné par réglement autre que
celui dont il alanationalité ou
danslequd il avait sarésidence
habituelle;

f) prononcé d'interdiction de
territoire pour raison de sécurité
ou pour atteinte aux droits
humains ou internationaux —
exception faite des personnes
interdites de territoire au seul
titredel’ainéa35(1)c) —,
grande criminalité ou
criminalité organisée.

Grandecriminalité

(2) L’interdiction de territoire
pour grande criminalité visée a
I’ainéa (1)f) " emporte
irrecevabilité de la demande
que s elleapour objet :

a) une déclaration de culpabilité
au Canada pour uneinfraction a
une loi fédérale punissable d’un
emprisonnement maximal d' au
moins dix ans et pour laguelle
un emprisonnement d’ au moins
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of at least two yearswas
imposed; or

(b) in the case of inadmissibility
by reason of aconviction
outside Canada, the Minister is
of the opinion that the person is
adanger to the public in Canada
and the conviction isfor an
offence that, if committedin
Canada, would congtitute an
offence under an Act of
Parliament that is punishable by
amaximum term of
imprisonment of at least 10
years.

Regulations

102. (1) The regulations may
govern mattersrelating to the
application of sections 100 and
101, may, for the purposes of
this Act, define the terms used
in those sections and, for the
purpose of sharing
responsibility with governments
of foreign states for the
consideration of refugee claims,
may include provisions

(a) designating countries that
comply with Article 33 of the
Refugee Convention and
Article 3 of the Convention
Againgt Torture;

(b) making alist of those
countries and amending it as
necessary; and

(c) respecting the circumstances
and criteriafor the application
of paragraph 101(1)(e).

Factors

(2) Thefollowing factors are to

deux ansaétéinfligé;

b) une déclaration de cul pabilité
al’ extérieur du Canada, pour
uneinfraction qui, commise au
Canada, congtituerait une
infraction auneloi fédérale
punissable d’ un
emprisonnement maximal d’ au
moins dix ans, le ministre
estimant que le demandeur
constitue un danger pour le
public au Canada.

Reglements

102. (1) Lesreglements
régissent I’ application des
articles 100 et 101, définissent,
pour I’ application de la présente
loi, lestermes qui y sont
employés et, en vue du partage
avec d' autres pays de la
responsabilité de |’ examen des
demandes d' asile, prévoient
notamment :

a) ladésignation des pays qui se
conforment al’article 33 dela
Convention sur lesréfugiés et a
I’article 3 dela Convention
contre latorture;

b) I’ éablissement de laliste de
ces pays, laquelle est
renouvelée en tant que de
besoin;

C) lescaset lescritéres

d application del’ainéa
101(1)e).

Facteurs

(2) Il est tenu compte des
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be considered in designating a
country under paragraph (1)(a):

(&) whether the country isa
party to the Refugee
Convention and to the
Convention Against Torture;
(b) its policies and practices
with respect to claims under the
Refugee Convention and with
respect to obligations under the
Convention Against Torture;
(c) its human rights record; and
(d) whether it is party to an
agreement with the
Government of Canadafor the
purpose of sharing
responsibility with respect to
clamsfor refugee protection.

Review

(3) The Governor in Council
must ensure the continuing
review of factorsset out in
subsection (2) with respect to
each designated country.

Suspension or Termination of
Consideration of Claim
Suspension

103. (1) Proceedings of the
Refugee Protection Division
and of the Refugee Apped
Division are suspended on

facteurs suivantsen vue dela
désignation des pays:

a) lefait que ces pays sont
parties ala Convention sur les
réfugiés et ala Convention
contre latorture;

b) leurs politique et usages en
ce qui touche larevendication
du statut de réfugié au sensde
la Convention sur les réfugieés et
les obligations découlant de la
Convention contre latorture;

c) leurs antécédents en matiere
derespect desdroitsdela
personne;

d) lefait qu'ils sont ou non
parties aun accord avec le
Canada concernant le partage
de laresponsabilité de I’ examen
desdemandes d asile.

Suivi

(3) Le gouverneur en conseil
assurele suivi del’ examen des
facteurs al’ égard de chacun des
pays désignés.

Interruption del’&udedela
demanded’asile
Sursis

103. (1) LaSectiondela
protection des réfugiésou la
Section d’ appel des réfugiés
sursoit al’ éude de la demande

Page: 6



notice by an officer that

(&) the matter has been referred
to the Immigration Division to
determine whether the claimant
isinadmissible on grounds of
security, violating human or
international rights, serious
criminality or organized
criminality; or

(b) an officer considersit
necessary to wait for adecision
of acourt with respect to a
claimant who is charged with
an offence under an Act of
Parliament that may be
punished by a maximum term
of imprisonment of at least 10
years.

Continuation

(2) On notice by an officer that
the suspended claim was
determined to be eligible,
proceedings of the Refugee
Protection Division and of the
Refugee Appeal Division shall
continue.

Notice of indigible claim

104. (1) An officer may, with
respect to aclaim that is before
the Refugee Protection Division
or, in the case of paragraph (d),
that is before or has been
determined by the Refugee
Protection Division or the
Refugee Appeal Division, give
notice that an officer has
determined that

(a) theclaimisineligible under

paragraphs 101(1)(a) to (e);

sur avis de |’ agent portant que :
a) lecasaéte déféréala
Section de I'immigration pour
constat d'interdiction de
territoire pour raison de sécurité
Ou pour atteinte aux droits
humains ou internationaux,
grande criminalité ou
criminalité organisée;

b) il I’ estime nécessaire, afin
gu'il soit statué sur une
accusation pour infraction a une
loi fédérae punissable d’un
emprisonnement maximal d’ au
moins dix ans.

Continuation

(2) L’ éude de lademande
reprend sur avis portant que la
demande est recevable.

Avissur larecevabilitédela
demanded’'asle

104. (1) L’ agent donne un avis
portant, en ce qui touche une
demande d’ asile dont la Section
de protection des réfugiés est
saiseoudanslecasvisea
I’ainéad) dont la Section de
protection des réfugiésou la
Section d’ appel desréfugiés
sont ou ont été saisies, que :

a) il y aeu constat
dirrecevabilité au titre des
ainéas 101(1)a) ae);
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(b) theclam isineligible under
paragraph 101(2)(f);

(c) theclam wasreferred asa
result of directly or indirectly
misrepresenting or withholding
material factsrelatingto a
relevant matter and that the
claim was not otherwise digible
to be referred to that Division;
or

(d) theclamisnot thefirst
claim that was received by an
officer in respect of the
claimant.

Termination and nullification

(2) A notice given under the
following provisions has the
following effects:

(@) if given under any of
paragraphs (1)(a) to (c), it
terminates pending proceedings
in the Refugee Protection
Division respecting the claim;
and

(b) if given under paragraph
(2)(d), it terminates proceedings
inand nullifies any decision of
the Refugee Protection Division
or the Refugee Appeal Division
respecting a claim other than
thefirst clam.

b) il y aeu constat
d'irrecevabilité au seul titre de
I’alinéa 101(2)f);

¢) lademande n’ étant pas
recevable par ailleurs, la
recevabilité résulte, directement
ou indirectement, de
présentations erronées sur un
fait important quant & un objet
pertinent, ou de réticence sur ce
fait;

d) lademande n’est pasla
premiére regue par un agent.

Classement et nullité

(2) L’avisapour effet, s'il est
donné au titre:

a) desdinéas (1)a) ac), de
mettre fin al’ affaire en cours
devant la Section de protection
desréfugiés,

b) del’dinéa (1)d), de mettre
final’ affaire en cours et

d’ annuler toute décision ne
portant pas sur la demande
initiale.
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