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ORDER AND REASONS

[1] The Defendants, previously named as Her Majesty The Queen, Attorney General of
Canada, The Treasury Board of Canada, Canada Border Services Agency, Correctional Service
of Canada, Royal Canadian Mounted Police and Department of Employment and Social
Development (hereafter collectively referred to as “Canada”), bring this motion to strike the
present action on the basis that it is barred by section 236 of the Federal Public Sector Labour
Relations Act SC 2003 ¢ 22 (“FPSLRA”). The motion also seeks to vary the style of cause to

designate His Majesty the King as sole defendant.

[2] The Plaintiffs do not oppose that part of the relief seeking to vary the style of cause, but

they do oppose the principal relief sought by the motion.



. Procedural Context

[3] As stated in the Statement of Claim, the Plaintiffs are all federal public servants who are
affected by the Treasury Board’s Policy issued October 6, 2021, pursuant to the Financial
Administration Act RSC 1985 ¢ F-11, requiring all federal public servants to be vaccinated
against Covid-19. The Statement of Claim seeks the following substantive relief:

(@) a declaration that the “Policy on Covid-19 Vaccination for the Core Public
Administration Including the Royal Canadian Mounted Police (“Policy”) [...] be
declared inoperative and unconstitutional;

(b) [...]

(c) the issuance of a permanent injunction against the implementation of the Policy;

(d) in the alternative to the declaration described in paragraph [(a)], a declaration that the
sanctions provided for at paragraph 7.1 et seq., 7.2 et seq., and 7.3 et seq. of the Policy
be declared inoperative and unconstitutional,

(e) damages for violation of the plaintiffs’ rights pursuant to sections 7 and 15 of the
Canadian Charter of Rights and Freedoms [...] (the “Charter”) in the amount of
$60,000 per plaintiff;

(f) punitive and exemplary damages in the amount of $10,000 per plaintiff;.

[4] Sections 7.1, 7.2 and 7.3 of the Policy, referred to in (d) above, are the provisions
whereby employees who remain unvaccinated or refuse to disclose their vaccination status are

placed on administrative leave without pay.



[5] The Plaintiffs moved, in November 2021, for an interlocutory injunction to suspend the
application of the Policy. That motion was dismissed (Wojdan et al v Her Majesty the Queen et
al 2021 FC 1244). In the course of its reasons, the Court commented that “[w]hile the Federal
Court has exclusive original jurisdiction to issue an injunction or grant declaratory relief against
any federal board, commission or other tribunal (s 18(1)) this relief may be obtained only by
application for judicial review, not action (18(3))”. Recognizing that the declaratory and
injunctive relief were indeed only available by way of an application for judicial review, the
Plaintiffs sought and were granted an extension of time to commence such an application. That
application was filed as Court file No. T-1765-22. The only forms of relief that remain at issue in

this action are the claims for Charter, punitive and exemplary damages.

[6] | should note that Canada has also brought a motion to strike the companion application
for judicial review T-1765-22. That motion was heard concurrently with the present motion and
is the subject of a separate order. The principal argument raised in that motion was mootness,
given that the Policy was suspended in June 2022. As a subsidiary argument, Canada had argued
that the application was premature and should be struck because the Applicants had failed to
exhaust the grievance process available to them under s 208 of the FPSLRA. By Order of the
same date as this Order, reported as (Adam Wojdan et al v Attorney General of Canada 2023 FC
181), I dismissed the application for judicial review in T-1765-22. | held that the application was
moot, and that, in any event, it was brought prematurely given the availability of an adequate

alternative recourse.

1. Canada’s Motion




[7] Canada does not suggest that the mootness of the application for judicial review affects
the validity of the Plaintiffs’ claim for Charter and other damages. What it does argue is that the
alternative recourse that was available to the Plaintiffs and that was considered in T-1765-22 also
precludes any action arising from the Policy, as explicitly provided by s 236 of the FPSLRA.

That section reads as follows:

236 (1) The right of an 236 (1) Le droit de recours du
employee to seek redress by fonctionnaire par voie de grief
way of grievance for any relativement a tout différend
dispute relating to his or her lié a ses conditions d’emploi
terms or conditions of remplace ses droits d’action
employment is in lieu of any  en justice relativement aux
right of action that the faits — actions ou omissions
employee may have in — a ’origine du différend.

relation to any act or omission
giving rise to the dispute.

(2) Subsection (1) applies (2) Le paragraphe (1)
whether or not the employee  s’applique que le

avails himself or herself of the fonctionnaire se prévale ou
right to present a grievance in  non de son droit de présenter

any particular case and un grief et qu’il soit possible
whether or not the grievance ~ ou non de soumettre le grief a
could be referred to I’arbitrage.

adjudication.

(3) Subsection (1) does not (3) Le paragraphe (1) ne
apply in respect of an s’applique pas au

employee of a separate agency fonctionnaire d’un organisme
that has not been designated distinct qui n’a pas été désigné
under subsection 209(3) if the au titre du paragraphe 209(3)
dispute relates to his or her si le différend porte sur le
termination of employment licenciement du fonctionnaire
for any reason that does not pour toute raison autre qu’un
relate to a breach of discipline manguement a la discipline ou
or misconduct. une inconduite.



[8] As stated by Canada, the Courts have recognized s 236 of the FPSLRA as an “explicit
ouster” of the jurisdiction of the Courts, which applies whether or not the employee avails
himself or herself of the right to present a grievance in a particular case and whether or not the
grievance can be referred to adjudication (Bron v Canada (Attorney General) 2010 ONCA 71).
In Bouchard ¢ Procureur general du Canada 2019 QCCA 2067 (leave to appeal dismissed SCC
39027, 23 April 2020), the Court of Appeal of Quebec stated that once it is established that a
matter may be subject of a grievance, the grievance process cannot be circumvented, even for
reasons of efficiency, as s 236 of the FPSLRA precludes relying on the residual jurisdiction of
the Court. Even though the Plaintiffs allege that their rights under the Charter have been violated,
the Supreme Court of Canada has confirmed that the decision-makers under the grievance
process can interpret the Charter and award damages (Weber v Ontario Hydro [1995] 2 SCR
929). Finally, financial compensation, including punitive damages, can be obtained in the context
of the grievance process, as the Québec Court of Appeal mentioned at paragraph 38 of its
decision in Barber ¢ JT 2016 QCCA 1194 (leave to appeal dismissed, SCC 37193, 26 January

2017).

. Analysis

[9] The onus on Canada on this motion to strike is a heavy one. It must establish that the case

is so forlorn that it stands no possibility of success.

[10] The Plaintiffs have not mounted a serious challenge to the general principles set out
above as to the preclusion of recourse to the courts, even for the purpose of claiming Charter or

punitive damages, when s 236 of the FPSLRA finds application. Rather, the Plaintiffs have



argued that the application of s 236 to the issues raised in the Statement of Claim is not so plain

and obvious that the matter should be dismissed on a preliminary motion.

[11] Inmy view, Canada will have met its burden by establishing two elements: first, that the
Plaintiffs are indeed employees to whom the individual grievance process contemplated by s 208
of the FPSLRA is available, and second, that the issues raised in this action are indeed amenable

to that grievance process.

[12] Insupport of its motion, Canada has submitted affidavit evidence to establish the first
proposition and that many of Plaintiffs have indeed submitted grievances in respect of the

application of the Policy.

[13] The Plaintiffs have argued that, pursuant to Rule 221(2), evidence is not permitted on a
motion to strike. That position is correct insofar as most motions brought pursuant to Rule
221(1)(a) are concerned. However, Canada’s contention that the recourse is barred by reason of a
statutory prohibition is akin to a motion contesting the jurisdiction of the Court. A jurisprudential
exception to Rule 221(2) is recognized with respect to jurisdictional facts (Marshall v Canada
2006 FC 51; Aquavita International S. A. v M/V Pantelis” (The) 2015 FC 180). Canada’s motion
also falls within the purview of Rule 221(1)(f), relating to actions that are otherwise an abuse of
the process of the Court, for which evidence is admissible. | am therefore satisfied that the

evidence led by Canada on this motion is admissible.



[14] Inany event, the allegations of the Statement of Claim contain, in and of themselves,
admissions from which the Court can conclude that the grievance process of s 208 of the
FPSLRA is available to the Plaintiffs. The Statement of Claim alleges that all of the Plaintiffs are
employees of Canada, and members of the Core Public Administration, as defined in the
Financial Administration Act. That definition overlaps with the definition of “employees” who
have the right to grieve, as set out in s 206 of the FPSLRA. That definition excludes only officers
and certain managers of the RCMP, casual employees or students. There are no allegations in the
Statement of Claim to the effect that any of the Plaintiffs fall within these exceptions. Thus, the
evidence led by Canada on the motion merely goes to providing confirmation that the
verifications that Canada was able to make do not provide a basis to believe that any of the
Plaintiffs fall within these exceptions. The Plaintiffs have not raised a cogent argument as to
why, on the facts as set out in their Statement of Claim or known to them, a Court could fail to
reach the conclusion that all of the Plaintiffs do have access to the individual grievance process

provided by s 208 of the FPSLRA.

[15] As to the evidence that some of the Plaintiffs in fact filed grievances, it is also merely
confirmatory that this process is available to them. Whether any of the Plaintiffs in fact filed or
did not file a grievance is immaterial to the outcome. The entitlement to grieve, as a matter of

law, is all that is needed to determine this motion.

[16] The Plaintiffs also argue that the Court must take as true the allegations of paragraphs 28
and 29 of the Statement of Claim to the effect that “no grievance, arbitration nor adjudication

procedure provided for in [...] any applicable law applies to the present issue” and that



“[c]onsequently, no arbitrator or adjudicator or board has exclusive jurisdiction over the issues
raised in the present Statement of Claim.” Contrary to the Plaintiffs’ argument, these paragraphs
are not allegations of fact but conclusions of law. The Court is not bound to accept them as true
(Lawrence v R [1978] 2 FC 782). It is the Plaintiffs’ status as employees meeting the definition
of s 206 of the FPSLRA, and the nature of the dispute as framed in the Statement of Claim, that
determine whether a grievance procedure provided in the FPSLRA applies to the issues raised in

the Statement of Claim. That is a question of law, not a fact.

[17] Tt is plain and obvious, on the face of the Statement of Claim, that the Plaintiffs’
complaint is in respect of the validity of the Policy as it applies to them, as employees of Canada,
in the context of their employment, and having regard to its effect on their employment income
and benefits. The issues raised in the Statement of Claim are firmly based on the status of the
Plaintiffs as employees, on the status of the Government as their employer, and on the effects of
the Policy on the terms and conditions of their employment. Such a dispute falls squarely within
the scope of s 208(1) of the FPSLRA, as relating to the interpretation or application, in their
respect as employees, of a direction or other instrument made or issued by the employer, that

deals with terms and conditions of employment.

[18] The Plaintiffs argue that the breadth of the Policy’s effects, its wide-ranging objectives
and its character as “thinly disguised legislation” raise reasonable issues as to whether its
application and validity should properly be characterized as a simple labour-relations matter.
This argument is without merit. The Policy, as described in the Statement of Claim, is directed

exclusively at Canada’s employees and its primary effect on the Plaintiffs is to visit upon them



employment-related consequences, namely, the placement on leave without pay with all
attendant consequences. The fact that the Policy is part of a broader suite of measures
implemented by the Government relating to the Covid-19 pandemic response in humerous
sectors of activity does not detract from the fact that the Policy itself is a purely employment-
related matter. The apparent complexity of the constitutional arguments raised against it does not

make its validity less of an employment-related issue.

[19] Finally, the Plaintiffs make the same argument as they made in the context of the motion
to strike the judicial review application in T-1765-22. They argue that subsections 208(6),
238.24, 215(7)(8) and 220(4)(5) prohibit individual, policy or group grievances against an
instruction, direction or regulation made by or on behalf of the Government of Canada “in the
interest of the safety or security of Canada”. They argue that as a result of this prohibition, it is
not plain and obvious that there is indeed another available remedy. As mentioned in the Order
striking the application in T-1765-22, this Court’s decision in Murphy v Canada (Attorney
General) 2023 FC 57 is determinative of this argument. The Court held, at paragraph 77 of that
decision:

77  To conclude on the first issue, the fact that the limitations

contained in subsections 208(2) through (6) may result in an

individual grievance being inadmissible does not render the

grievance process inadequate or ineffective such that it permits an

applicant to bring a judicial review prior to completing the

statutory grievance process.

[20] I am thus satisfied that it is plain and obvious that the Plaintiffs have the right to seek

redress by way of grievance in respect of all issues raised in their Statement of Claim. As



provided by s 236 of the FPSLRA, this right is in lieu of any right of action that the Plaintiffs

may otherwise have had, and constitutes an explicit ouster of this Court’s jurisdiction.

[21] Following the hearing, at the request of the Court, the parties advised that costs on this
motion should be awarded to the successful party, in the amount of $2250.

THIS COURT ORDERS that:

1. This action struck.

2. The style of cause is varied so that the sole named Defendant be His Majesty the
King.

3. Cost, in the amount of $2250, are awarded in favour of the Defendant.

“Mireille Tabib”

Associate Judge
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